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INTRODUCTION. 


= HE ſyſtem of Inſolvency, which at preſent pre- 
1 vails in this country; has, for ſome time paſt, 
been very loudly and very juſtly reprobated. Several 
attempts have been made to put it on a better foot- 
ing; but theſe attempts have all miſcarried, or, at 
leaſt, have been attended with advantages too partial 
and too inconſiderable to be productive of material 
bene * de,, TEe 
The cauſe of this bad ſucceſs is not difficult to 
diſcover. It is not enough that a legiſlator ſhould 
poſſeſs a benevalent heart, that he ſhould feel for the 
diſtreſſes of his fellow citizens, and that he ſhould 
be deſirous of relieving: them. Without a know- 
ledge of the cauſes whence theſe evils have ariſen, 
without an inveſtigation of their hiſtory, it is im- 
poſſible to effect a reformation, To this it is owing, 
| B that 
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that the endeavours of many humane members of 
our ſenate, calculated for the general and permanent 
good of mankind, have proved ineffectual. The 
undiſcovered cauſe of miſchief, ſtill continuing to 
work in ſecret, has never failed to undermine and to 


overturn the baſeleſs fabric. 


Cohvinced of this truth, the author of the follow- 
ing pages has endeavoured to inveſtigate theſe cauſes, 
and to conſider the Hiſtory of Infolvency in a more 
regular manner than hitherto has been attempted. 
He has gone farther ; he has dared to ſuggeſt ſome 
hints of alteration and improvement. The univerſal 
importance of the ſubject muſt prove the excuſe of 
his preſumption. No ether; motive could have ins. 
duced him to lay his ſentiments before the public, 

or to encounter thoſe dangers, which muſt always 
attend on a publication, the ſingle object of which 
is the diſtovery of truth. 


It may poſſibly be objected, that an inveſtigation 
of this nature requires a great extent of legal Know- 
ledge, and a long experience of the commercial inte- 
reſts of this country. Undoubtedly it does; and 
the man who wiſhes to perform it with effect, fnould 
poſſeſs a competent ſhare of both theſe: requiſites. 
It happens, however, that thoſe who, from long ex- 
perience and great profeſſional knowledge, are beſt- 
calculated to enter on ſuch a taſk, generally are the 
laſt to undertake it : an extenſive practice ſufficiently 
engages their time, and engtoſſes their attention. 
To ſome one, therefore, of greater leiſure, though of 
fewer qualifications, this undertaking muſt be left. 
He may not, perhaps, uſe every argument which 
might be adduced; he may not ſufficiently inforce 
every argument which he adduces. But, if he ſhall 
happily ſtrike out any lights on this dark and neg- 
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lected ſubject ; if he ſhall open a path, and diſcover 
à field to be explored by ſome more happy and ex- 
tenſive genius, his labours will not be uſcleſs, nor 
will his time have been miſapplied. 


Of Inſolvents there are two ſpecies : thoſe, who 
are ſubject to the ancient and conſtitutional law ; and 
thoſe, who either by the declarations or the connivance 
of the legiſlature, or by the interpretations and the 
incroachments of different Courts of Juſtice, have 
been drawn from the limits of that ſacred inſtitution, 
and have been included within the pale of impolitic 
and partial Codes. Theſe ſeveral ſpecies of Inſol- 
vents are commonly diſtinguiſhed by the terms of 
Privileged and Unprivileged perſons, Of the former 
we ſhall ſay but little; with regard to them, it will 
be ſufficient to give ſome account of what that con- 
ſtitutional law is, to which only ſuch Inſolvents are 
ſubject. Unprivileged Inſolvency will require a 

more copious inveſtigation. Under this denomina- 
tion are included all thoſe perſons who at preſent are 
liable to Arreſts for Debt, or to Commiſhons of 
Bankruptcy. : As to ane or other of theſe the greater 
part of our fellow citizens is expoſed, the conſidera- 
tion of the ſeyeral ſteps, by which theſe material 
variations from the conſtitutional law were effected, 
cannot be unacceptable to the public. In the fol- 
lowing pages, we purpoſe to trace theſe ſteps, to 

mark the ſeveral gradations by which the preſent 
ſyſtems have arrived at maturity, to point out the 
exiſting evils, and to offer a plan of reformation, 
As the diſcovery of truth is the ſingle object of our 
enquiry, we hope we ſhall not be diverted from that 
purſuit, by any partiality to favourite notions, or by 
any apprehenſion of offending thoſe, whoſe intereſt 
it may be that no alterations ſhould be made, 
| B 2 However 


4 IN T RO DU CT I O N. 


However free any of the following obſervations 
may be deemed, however they may reflect upon 
exiſting ulages or ſtatutes; let it be remembered, 
that where Laws and Cuſtoms are a cenſure on, 
themſelves, the impartial commentator will always 


be conſidered as a ſatiriſt. 
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IN every legal reſearch, the firſt ſtep to be taken 
1 is a review of original principles. We may be 
acquainted with the general opinion of mankind, we 
may know the determinations of courts of juſtice, we 
may be converſant with the eſtabliſhed practice; 
but we ſhall be ignorant of the reaſons of theſe de- 
terminations, and of the cauſes of this practice, if 
we do not recur to the ſource whence they have been 
derived. This ſource is the Common Law. 

In order to comprehend the true force and mean- 
ing of an act of parliament, we mult confider why, 
and on what occaſion it was made. We ſhall find 
that all ſtatutes owe their origin to one of theſe two 
reaſons; either becauſe it was eſteemed neceſſary to 
explain, or to inforce the common law; or becauſe 
the legiflature thought fit to amend or to alter it. 
The prudence or the propriety of either of theſe rea- 
ſons cannot be known, unleſs we know how the 
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common law ſtood before it was ſo corrected. We 
ſhould therefore eſtabliſh this point, before we pro- 
ceed to treat on the ſubſequent variation. We ſhall 
afterwards be better able to determine how far ſuch 
variation was warrantable, and how far it may have 
either benefited or injured the community. Bur, 
after we have gained this neceſſary information, much 
remains to be done. It is not enough to know that 
the common law has been altered, or that the uſage, 
founded upon that variation, at this moment exiſts. 

We muſt trace the progreſs of it, ſtep by ſtep, and 
follow it through all its mazes with a jealous atten- 
tion. : 
The common law has always been ſo highly 
eſteemed, that nothing has been conſidered as 'able 
to effect a change in it but an act of parliament. 
That act of parliament muſt be diſcovered ; it muſt 
be cautiouſly inveſtigated. If it ſhall be found to 
alter the common law, we muſt then confider in what 

_ reſpects, and how far it alters it. For in this caſe, a 
latitude of conſtruction cannot be admitted. The 
common law can be affected only by poſitive ex- 
preſhons. So much of it, as the declared intention 
of the legiſlature reaches, and no more, can be im- 

a peached. | 5 

lt may however be poſſible, that, although ſuch a 
ſtatute has been made, it may now have ceaſed to 
exiſt, The ſame power which gave it birth, may 
have. conſigned it to oblivion, either by a direct or 
by a virtual repeal. In the former caſe, the common 
law, without any oppoſition, inſtantly reſumes its 

original force. But, in the caſe of a virtual repeal, 
much room is often left to the ingenuity or the 
caſuiſtry of thoſe who may be intereſted in the pre- 
ſervation of a favourite act. Where much is at 
ſtake, an argument will ſeldom be wanting. From 
inattention, or from prejudice, its fallacy may per- 
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haps be long unperceived by thoſe who are dele- 
gated to adminiſter the laws. The judgements of 
early courts may be pronounced in its favour ; and 
ſubſequent magiſtrates may adopt the deciſions of 
their predeceſſors. They may find it eaſier, in fimi- 
lar caſes, to judge as others have judged before 
them, than, by inveſtigating principles, to introduce 
a new deciſion ; till at length errors will be received 
for truths, and injuſtice will currently paſs for ſter- 
ling juſtice, CV»! 5 
Although it muſt be well known to profeſſional 
men, yet perhaps it may not generally be known, 
that the practice of impriſonment for debt was a 
ſtranger to the common law, both as it ſtood origi- 
nally, and as it was afterwards confirmed by the Great 
Charter. To introduce it, therefore, a poſitive law 
was indiſpenſably neceſſary. If no ſuch law exiſts, 
the common law is unchanged, and the practice 
is illegal. If ſuch a law was made; if it flouriſhed | 
for a ſeaſon, and afterwards was repealed ; the com- 
mon law has reſumed its vigour. _ 
By the common law, the proceſs in caſes of debtor 
and creditor was benevolent and wiſe. The legiſla- 
tors of thoſe early times purſued the dictates of na- 
tural juſtice. They relieved the creditor, but held 
out no temptation to his avarice, or to his vengeance : 
they compelled the debtor to be honeſt ; but they 
did not render him incapable of ever being induſtri- 
ous or uſeful. 55 | „„ 
When a creditor found it neceſſary to compel the 
payment of a debt, his firſt ſtep was to ſue out an 
Original writ from the Court of Chancery againſt his 
debtor. 558 N 5 
At the ſame time, however, that the law thus af- 
forded aſſiſtance to the Plaintiff, it did not forget 
the intereſt of the Defendant, Had no, ptecautions 
been taken when ſuch writs were granted, the. peace 
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and the property of innocent individuals would have 


been liable to the invaſion of every malevolent or 
miſchievous perſon, and. the majeſty of the executive 
power would have been inſulted with impunity. 
Writs might have been granted in fictitious and vex- 
atious ſuits, in which the Plaintiff had no cauſe of 
action, and which he had no intention to ſupport. 
To prevent ſo dangerous an evil, and to protect the 
ſubject from frivolous and inſidious: proſecutions, 
ſecurity was required from the plaintiff for proſe- 
cating his claim. For, although the law was al- 
ways. ready to afford aſſiſtance to thoſe who were 
juftly intitled to it, it deemed thoſe deſerving of pu- 
niſhment who dared to proſecute without cauſe. 
Thus wiſely adminiſtering relief where due, and 
chaſtizing the illicit efforts of perſona] malice. _ 
The ſecurity thus required confiſted of pledges or 
ſureties found by the plaintiff, who became anſwer- 
able that he ſhould proſecute his ſuit with effect to 
Judgement, and not trifle with the dignity. of the 
court, or put the defendant to unneceſſary trouble 
or expence. And theſe were not to be nominal 
pledges, found merely to ſatisfy the formality of the 
law; ſuch phantoms as now diſgrace the practice 
and the practitioners. They were expected to be 


men of ſubſtance and notoriety, ſufficient to fulfill the 
real purpoſe for which they were intended. For, if 


it happened that the plaintiff was nonſuited, or failed 
in the proſecution of his demand, not only he, but 
his ſureties, became liable to an amercement. 
Thus equal was the balance. In every caſe, a 
door was opened to the plaintiff, for certain, cheap, 


and expeditious. juſtice: but due precautions were 


uſed to preſerve th privilege from abuſe; to de- 


fend the innocent and unſuſpecting from the ſhaft of 


malevobence, or the vengeance of oppreſſion.” 
Dy TC... 2-6 1: hs: 
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The plaintiff being in this manner poſſeſſed of the 
original writ, the law afforded to him the means of 
proceeding upon it. The firſt ſtep which it pre- 
ſeribed, was the ſummons or citation of the defen- 
dant, to appear in court on the return of the writ ; 
| which was either ſerved on him perſonally, or left at 
his dwelling, or on his land, by proper officers ap- 
pointed for that purpoſe. ET 
This notice the defendant was expected to obey. 
If he neglected to do fo, or if he FP contuma- 
eious, a writ of attachment was iffued, directed to 
the Sheriff, commanding him to attach the defen- 
dant, not perſonally, but by taking pc qt his goods, 
which became forfeited if he did not appear ; or by 
making him find ſureties, who might be reſponſible | 
for his appearance, and who, in caſe of failure, were 


ſubjected to an amercement. 3 | 
If, after attachment, the defendant neglected or 
refuſed to appear, the law afſorded to the Plaltztift a 
further and more forcible proceſs. For, b eſſdes the 
forfeiture of the goods attached, and the atnercement 
of his ſurtties, a writ of Diſtringas, or diſtreſs in- 
' nite, went forth. By this the ſheriff was"*comminded 
to diſtrain the defendant, by all his goods and the 
Profits of his lands within his bailiwick, whereſoever 
and whenſoever he ſhould be able to meet with them; 
all of which became forfeited to the King, in caſe 
the defendant ſhould ſtill perſiſt in his negligence or 
contumacy. The debtor had his choice, either of 
abſolute ruin, or of appearing to the proceſs of his 
creditor. The alternative hardly admitted of a 
doubt, and common ſenſe pointed out the expedi- 
ency of a ſubmiſſion to the judicature of his country. 
Upon his appearance in court, he either acknow- 
ledged or controverted the claim of the creditor ; 
and the affair was legally determined, on the hearing 

of evidence, by the verdict of twelve men. 
Such 
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Such was the proceſs uſed by our anceſtors. Such 
is the proceſs, to which Privileged Inſolvents are 
at preſent liable; It is equally ſimple, complete, 
and ſatisfactory; calculated to ſatisfy the creditor, 
yet to reſtrain his oppreſſion ; to compel the debtor | 
te pay, but to protect him in the enjoyment of his 
natural right. 5 a 
If the reaſoning already laid down be true, the 

fame proceſs muſt continue generally to be law at 
this day, unleſs it has been altered, and unleſs ſome 
other proceſs has been introduced by ſome poſitive 
act or acts of parliament. That various attempts 
have been niade to change it for ſomething, conve- 
nient perhaps for individuals, yet highly detrimental 
to the community, is a fact not be be diſputed. But 
attempts alone are inſufficient to accompliſh this 
purpoſe. Nothing leſs than a poſitive ſtatute, and 
that unrepealed, can impeach the force of this great 
and original law. It may bend awhile beneath the 
ſtroke ; but, Antæus- like, it will riſe with double 
vigour, and acquire renewed force from the impo- 
tence of the attack. | . 
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„ 


1 original proceſs, of which we treated in the 
laſt chapter, continued for a conſiderable tune 
unimpeached. However the power of individuals 
might occafionally have treſpaſſed againſt it, ſuch 
treſpaſſes had not the ſanction either of the Legiſla- 
ture or of Courts of Juſtice: It was confidered as 
the law of the land, and the perſonal liberty of Eng- 
liſhmen was reſpected. | 

By the moſt antient of our ſtatutes, the Great 
Charter, this proceſs and theſe liberties were con- 
firmed, We will confider thoſe ſections of it which 
particularly relate to this ſubject. - From theſe we 
ſhall find, that perſonal freedom was completely ſe- 
cured; that the ſubject was protected from every 
invidious or oppreſhve attempt to deprive him of 
thoſe liberties, which the laws of his country had de- 
clared to be his natural and unalienable right. 

In the preamble to this charter, the King, * for 
cc the exaltation of the holy church, and the amend- 
© ment of his kingdom, by his own free good-will, 
e gives and grants to all his ſubjects the ſeveral un- 
« derwritten liberties, to be maintained in his king- 
c dom of England for ever.” He makes uſe of the 

moſt determinate expreſſions, in order to avoid every 
appearance of doubt or uncertainty. . He not only 
grants and confirms all theſe liberties to his ſubjects 
for ever, but he aſſerts that he does this by his own 
good and voluntary inclination; to prove that he 
purpoſed to maintain them, and as an aſſurance that 
he never would ſeek to avoid or to ſubvert them, 


on any plea of dureſs or coercion. Theſe words, as 
5 | Lord 
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Lord Coke obſerves *, were added to avoid all ſcru- 
ples, that this great and parliamentary Charter might 
live and take effect in all ſucceſſions of ages for ever. 
Of this Charter, the eighth ſection, which has 
for its object the regulation of the crown debtors, is 
the firſt which relates to our purpoſe, 3 
In the tarlicr ages of our conſtitution, the King 
claimed and exerciſed a power of taking in execu- 
tion, as well the body, as the lands and goods of his 
debtor ; an excluſive privilege, the fruit of an 
undefined prerogative, unauthorized by any exiſting 
law. To prevent a practice, fo liable to be converted 
te the purpoſes of oppreſſion, and fo contradictory 
to the rights of mankind, it was now declared, that 
for the future “ Neither the King nor his bailiffs 


„ ſhould ſeize any land or rent for any debt, ſo long 


cc as the preſent goods and chattels of the debtor 


e ſhould ſuffice to pay the debt, and the debtor bim 


« ſelf be ready thence to ſatisfy it; that the pledges 
«© of the debtor ſhould not be diſtrained, fo long as 
ce the principal debtor ſhould be ſufficient for the 
* Payment of the debt; and that if the principal 
+ debtor ſhould fail in payment of the debt, having 
“ nothing wherewith to pay, or ſhould refuſe to pay 
66. when able, the pledges ſhould anſwer for the debt.” 

We cannot but obſerve the contemptuous manner 
in which the Barons treated the power, ſo long aſſumed 
by the Crown, of taking the body of a debtor in ex- 


ecution. They did not even vouchſafe to take no- 


tice that ſuch a cuſtom exiſted; they paſſed 'it over 
with a diſdainful filence, and proceeded to limit the 


authority of the King over the lands of his debtor. 


It ewas however their firm intention to aboliſh this 
unreafonable power, and their intention was crowned 


with ſfucceſs . 


® 31afl. 2. + 2 Inſt. 19. 3.2 Inf. 1. 
r If 


If the power of the King was thus abridged; if it 
was become illegal for him, Who, until then, alone 
enjoyed the privilege of ſeizing and * 75 
debtor, to proceed otherwiſe than. firſt a 
chattels, and, in the laſt reſort, againſt his — 5 8 - 
clearly follows, that no Pretence exiſted to Jaltify,ons 
citizen, of this-country 1 in taking the body; of: andthen 

itizen. in execution. The King - himſelf exereift@ 
eg  odiqus, diſtinction merely by a pretended breach 
is Prerogative. By Prerogative nothing ean be 
—_ but an excluſive right, a power diſtinct from 
and incommunicable to all others. When, thereforey 
ſuch a power was exerciſed by the King, it could 
not Raye: been exerciſed by any ſubject: When it Was 
taken f rom the King, it muſt have been eee 
0 extinguiſhed. 

The other, ſection of this charter, ah iminiedk. 
ate] concerns our purpoſe, is che twenty-ninth: 4 
ſeckion which, breathes the ſpirit of wiſdom and of 
mercy. which aſſerts the unalienable rights of hum 
nity, and which is juſtly conſidered as t e foundation! 
of our boaſted, Engliſh liberties. This excellent law 
was intended to benefit all ranks of mankind dit ex- 
tended even to Villeins, who were eſteemed to- be 
free againſt. all men, except againſt their Lord * 
By its operation, „no man, ,0n.whatfoevet, actiounty 
« can be arreſted; or be impriſoned, or can be de- 
* prived of his tree. tenement, his liberties, ,or his 

c free · cuſtoms, or can be outlawed, or be exiled, or 
<: be in any manner oppreſſed or deſtroyed; <rynieſs 
cc by the legal judgement of his peers, or by the law 
„ of the land,” Within the ſame conſtitutional li- 
mits are confined all proceſs of the Crown, and alt 
the King s writs. The courſe of juſtice is to be open 
to every individual; the King is neither to ſell, nor 


* Inſt 45. 
to 
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to deny, nor to delay, to any one that juſtice and that 
right to which every free citizen is entitled. ; 
We may -obſerve, that, in framing this ſtatute, 
the firſt grievances provided againſt are illegal arreſts 
and 1mpriſonments. Our anceſtors wiſely thought, 
that, of all civil injuries, the infringement of the na- 
tural rights of human nature was the moſt atrocious. 


They therefore were careful, in the firſt place, to 
Provide againſt it. Where the liberty of the per- 


ſon is reſtrained, but little advantage can be derived 
from a diſpoſal of property; when that is ſecured, a 
{mall proportion of riches is ſufficient to beſtow hap- 
pineſs, e 5 

From the year 1225, when this Charter was pub · 
liſhed, to the year 1266, a number of laws was 


- 


made, confirmatory of the liberties which it contained. 
At this latter period, when no act of parliament had 


been paſſed to affect the freedom of the ſubject, it 
may be be to ſtop, for the purpoſe of contem- 
plating the effect, which the Great Charter and theſe 
ſeveral confirmatory ſtatutes had upon the: Common 
Law. It is evident, that the original proeeſs in caſes 


of debt, ſo far from being affected or impeached, 


was confirmed; that the incroachments, which an 


arbitrary power had introduced, were removed. It 


was alſo declared, that no one ſhould be arreſted or 
impriſoned, otherwiſe than by the judgement of his 
equals, or by the law of the land. The conſequence 
is, that, both by the common law and by theſe ſta- 
tutes, the body of", a debtor was, at that time, in all 
caſes confidered as free» We ſhall therefore be juſti - 
fied in aſſuming this as the ground of our future ar- 
gument, that, in the. year 1266, impriſonment for 
debt was no leſs contrary to the practice, than it was 
to the ſpirit of the Engliſh Law, e 


* Parl. Hiſt, v. I. pag. 73. 
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N E period with which the preceding chapter 
terminated is highly deſerving of our attention, 
as the moment, at which the general rights of hu- 
man nature, and the perſonal hberty of the indivi- 
dual, roſe higher in this country than perhaps at any 
other time before or ſince. The Great Charter was 
pronounced to be inviolable; and the common law 


proceſs, in caſes of debtor and creditor, continued to 


be held facred. No public authority, no private in: 
tereſt, could affect the freedom of the citizen. No 
man could be impriſoned for debt; no man could 
be impriſoned for any offence, unleſs the jud ement 
of his equals pronounced him unworthy of 785 577 
or the direct letter of the law juſtified his confine- 
ment. | | 35 
If we draw a compariſon between this ſtate of real 
liberty and our own preſent fituation, we cannot but 
be ſtruck with the viſible difference. The proceſs 
in caſes of Infolvency is entirely changed; a debtor, 
whether honeſt or diſhoneſt, or unfortunate, is now 
' altogether at the mercy of his creditor 3 who may, 
at his option, condemn him to perperual bondage, or 
ſtipulate for his freedom at the price of the moſt, 
ruinous and unworthy conceſſions. The Great Char- 
ter is infringed in its moſt momentous point. Thou- 
ſands are immerſed in our gaols in direct oppoſition 
to its precept. The oath of the intereſted party, not 
the verdict of a jury, is deemed ſufficient to warrant 
their impriſonment. 5 1 
But how, may it be aſked, can this change have 
been effected? Where poſitive laws exiſt, they muſt, 
CS: | continue 
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continue in force until other laws, ſufficient to repeal 


them, are made. Such a repeal has doubtleſs taken 
place; for by what other authority could Courts of 
Juſtice dareiiq ꝑroceeg :: 

However extraordinary it may appear to thoſe un- 
converſant with. our ſtatute- book, and with the prac 
tice of our Courts of Juſlice, it is moſt certain, tbat, 
although this momentous alteration has been effected, 
ho tuch repeal has been made, It is equally certain, 


that no ſuch repeal can be made: the Great Charter 
6xtingt be repealed. , It ever has been, it ill is, the 
foundation of our liberties; and the bulwark of or 
by cuſtom, ſhould be allowed to prevail againſt it; 
no court, no miniſter of juſtice, by any connivance, 
ſuggeſtion ot, colluſion, is impowered to infringe or 
to inipeach it, If therefore the Great Charter is thus 
inviolable ; in all caſes where no poſitive law exiſts to 
watrant the practice of impriſonment for debt, the 
vfage, however general, muſt be illegal, and the 
courts which adopt it muſt, act illegally. The ohject 


of the following pages is to evince the truth of theſe 


affertions, .by tracing the biſtory of this cuſtom; a 
E. ue 8 | . , 
hiftory\unknown to the generality of mankind, but 
which. it behoves every Engliſhman thoroughly to 
Know. Where the liberty of thouſands is reſtrained, 
rhe cauſes of their confinement require inveſtigation. 
In the courſe of our reſearches, we have hitherto! ' 
met with nothing but confirmations of the perſonal: 
liberty. of the ſubiect. Me come now to a period, 
not lels important, though infinitely more curious; 


in which'the legiſlature appears to haye adopted a 


new line 10 conduct, the moſt extraordinary, and ap- 


parently the moſt unaccountable, Which the hiſtory: 
of this or of any other country can-difplay. In the 


ſame breath it aſſerts the freedom of the citizen, and 


condenins him to captivity ; it claims the right of 
8 | trial 
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trial by jury, and declares the freeman to be liable to 
impriſonment at the fingle option of his intereſted 
creditor; it vindicates the inviolability of Magna 
Charta, and ſubverts its moſt important clauſe. A 
conduct fo oppoſite to every principle of reaſon can 
hardly be accounted for. Its palpable inconſiſtency 
precludes an argument. Where it appears fo dith- 
cult to aſſign it ro any probable duft, we may per- 
haps be permitted to advance a theory, and to attri- 
bute this conduct to the conſtitution of thoſe early 
parliaments, and the enormous and oppreſſive power 
of the Ariſtocracy. The Commons were not then, 
as they are now, the jealous guardians of the rights 

of the community; they ba not diſcovered their 
own conſtitutional weight; and the Barons, who poſ- 
ſeſſed the greater part of the property, were able to 
direct the councils of the nation, The general aſſer- 
tion and conſervation of the natural rights of man- 
kind affected equally the whole people: the rich and 
the great, as well as the indigent and the feeble, aſſi- 
milated by the common bond of humanity, main- 
tained unanimouſly that liberty which they had re- 


ceived from nature, But here the union ended, The 


artificial diſtinctions of ſociety, the caprice of the 
powerful, and the rapacity of the avaricious, created 
different intereſts: General liberty was to be main- 
tained, becauſe, without that, the rich and the great 
themſelves would not have been ſecure, - But the 
oppreſhon and the bondage of individuals was to be 
countenanced, becauſe, without that, the riches and 
the greatneſs of the Ariſtocracy could not ſo readily 
have been maintained. In the former caſe, the no- 
bility might have been victims; in the latter, they 
were only oppreſſors. We cannot wonder that deb- 
tors were enſlaved by law, when creditors were the 
laceg denn 8 | . | 
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The courſe of parliamentary proceedings affords. 
us an inſtance confirmatory of this reaſoning. ſo early 
as the year 1267 ; the very year after the period 


with which the preceding chapter concluded. By 


the fifth chapter of the ſtatute of Marleberge, which 
was paſſed in the fifty-ſecond year of Henry III. the 


Great Charter was abſolutely confirmed, in the 


ſtrongeſt and moſt unequivocal terms *.. But, not- 
withftanding this plain avowal of the general liber- 
ties of the people, a law was immediately after made, 
which appears as the twenty-third chapter of the 
fame ſtatute, evidently calculated to promote the in- 
tereſts of the nobility : a ſmall. part, indeed, of the 
community, but the only part which poſſeſſed ſuffi- 


cient influence or power to make it neceſſary for the 


ſovereign to cultivate their good- will. | 
This remarkable act, being the foundation of im- 


priſonment for debt, demands our ſerious. attention. 


A cuſtom become venerable. from age, whether 
originally good or bad, ſhould not lightly be aban- 
doned ; we ought to venerate even the errors of 
our fore-fathers. It behoves us, before we pro- 
nounce a judgement, to conſider the queſtion in every 

oint of view. But, after an impartial diſcuſſon, 


we ſhould not hefitate to condemn and to abandon 


it, if wg diſcover it to be unfounded in principle, or 
impolitic in effect. 5 : 10 
This firſt enſlaving law is couched in the following 
terms: * It is provided, that if bailiffs, which ought 


* Magna Charta in ſingulis fuis articulis teneatur, tam in 
Hiis que ad regem pertinent, quam ad alios; et hoc coram 
juſticiaris itinerantibus in ſuis itineribus, et vicecomitibus in 
comitatibus ſuis, cum opus fuerit, demandetur, et brevia verſus 
eos, qui contravenerint, gratis concedantur coram rege, vel 
coram juſticiariis de Banco, vel coram juſticiariis itinerantibus, 


cum in partes illas venerint. 


7 3 to. 
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ce to make account to their lords, do withdraw them- 


cc ſelves, and have no lands or tenements whereby 
© they may be diftrained, then they ſhall be attached 
% by their bodies, fo that the Sheriff, in whoſe baili- 


«* wick they be found, thall cauſe them to come 


to make their account.“ 

In this ſhort act, there are five obſervabie points: 
Firſt, the debtor muſt be a bailiff. Secondly, he 
muff have accounts to make. Thirdly, he muſt with- 
draw himſelf. Fourthly, he muſt have no lands or 


. tenements whereby he may be diſtrained. Fifthly, 


the object of the attachment is fimply to compel the 
appearance of perſons coming under theſe nn 
ments in order to make up their accounts. 

It is an acknowledged principle of legal conſtruc 
tion, that a ſtatute, which operates againſt the com- 
mon law, or which invades the right of a ſubject, 
and tends to deprive him of his privileges, ſhall be 
ſtrictly conſtrued. Nay, ſo much is the liberty of a 
freeman favoured in law, that a benign interpretation 
is ever to be made for its benefit. . In no caſe 
ſhould this conſtruction be more atentively adhered 
to, than where a partial law 15 made to was par any 
man, or any ſet of men, of thoſe primary rights 
which they hold as the gift of nature. Such a de- 


ſpoiling law-is that before us. Let us therefore ex- 
amine it according to this principle, without tyi bi 


ourſelves down to thoſe narrow MO: whic 
may at different times have prevaile 
The word Ballivus, as uſed in this ſtatute, i is of as 


plain a meaning as any word to be found in our law 


books. Ballivi were the perſons employed by lords 
of manors to collect their rents, and to levy their 
fines and amerciaments. To theſe, therefore, as the 
only perſons named in the act, the act ſhould be con- 


* 2 Inft. 1 15. 
C'2 fined. 
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fined. But the courts ſoon eftabliſhed a different and 
more enlarged conſtruction :. They held this act 
to extend, not only to bailiffs according to the letter, 
but to guardians i in ſocage +, receivers and other ac- 
countants. When they had gone thus far to extend 
the boundaries. of this act, and had included within 
them denominations of men to which it is plain the 
ſtatute did not extend, it ſeems extraordinary that 
any new delicacy thould have reſtrained them from 
enlarging their juriſdiction over other claſſes, cer- 
tainly as open to their incroachment as thoſe on 
which they had already ſeized. But, to whatever 
cauſe this inconſiſtency may be aſcribed, certain it is, 
that a diſtinction was made 4. For it was held, that 
no writ of account would lie againſt a ſervant, as ſer- 
vant, or againſt an apprentice, or a comptroller, a 
ſurveyor,” a meſſenger, or the like, unleſs they were 
charged as bailiffs or receivers. Whatever. arbitrary 
determinations, however, either of including or of 
excluding any particular claſſes of men, might have 
been made, it is clear, that thoſe-alone who properly 
came een the een of nen could hav been 


„ luſt. 144. 17 Ed. I. pl. 59. 8 395 Accompt. 
EN Bounty. +5 

+ The firſt exiſting caſe, in which it was refolyed that this 
ſtatute extended to receivers, appears in the year book, 4 Edw. 
II. Brief 761. But it ſcems to have been conſidered as extend- 
ing to a guardian in ſocage long before. Pritr. 163. b. A 
great writer, however, affitms the contrary. This is no other 
than Sir Edward Coke himtclf, whoſe authority we have taken 
to prove that guarclians im ſocage were ineluded. In his Com- 
meutary on VLittlston, fol. 89. a. he ſays, that later books have 
q over- ruled the doctrine laid down by Britton, no capias lying 
vl againſt guardian in ſocage; for the flatute ea tendeth to bailifs 
Li yen With all, due reverence to the venerable father of the 
[2 Engliſh law, it appears ſorriew hat difficult to reconcile ſuch 


contradictory opinions. 


1 2 Inſt. 379. 


comprehended 
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comprehended within the operation of this act, ſup- 
poſing, for the ſake of argument, the act to have 
any operation at all, 

But before even theſe could be affected, other pre- 
liminaries were to be diſcuſſed, The bailiff muſt 
have had accounts to make up. He muſt have with- 
drawn himſelf, Had he been ever ſo deficient, or 
ever ſo. inſolvent, there was no power given to arreſt 
him ſo long as he remained within the manor. The 
lord might, as the common law gave him power, 
diſtrain to the uttermoſt; the dar of the defaulter 
was ſtill ſecure. 

But ſuppoſing this bailiff to have been account- 
able, and to have withdrawn, another indiſpenſable 
circumſtance remained; he muſt have had no lands 
or tenements on which the diſtreſs of the lord could 
operate *, For if the agcountants had any lands or 
tenements whereby they might be diſtrained, although 
they were not equal to the diſcharge of the demand, 
yet were they ſufficient to exempt them out of chis 
ſtatute. But theſe lands and tenements muſt have 
been at leaſt for term of life +; nor were lands, 
whereof a man was ſeiſed in right of his wife, held 
to be ſuch lands as would affect the operation of this 
ſtatute 1. Certain however it is, that any land, which, 
a man held de jure ſuo, and for a term for life or 
other greater eſtate, was ſufficient to protect him from 
an arreſt at the ſuit of his lard ||. And if any one 
dared to ſue out the writ grounded on this ſtatute &, 
called the writ of Monſtravit de compoto, and to at- 
tach the body of the accountant, where he had lands 
and tenements, a writ ** was provided for the relief 


1 Inſt, 144. + 2 Inſt, ibid; 
t 4 Edw, II. Brief 791; 6 Hen. VI. Brief 806. 


4 Edw, II. Brief 791. $ 2 Inſt. 144. 
* * Regiſt, 137. 5 | 
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of the party aggrieved, who had a remedy in the 
King's courts againſt his arbitrary oppreſſor. 

It appears then that theſe four points were to be 
proved Before this ſtatute could operate; if any one 
of them were wanting, the lord was left to his remedy 
at the common law. But ſuppoſing the defaulter to 
have anſwered in every reſpect to the deſcription, 
what remedy was afforded to the complainant? The 
ſtatute gives the anſwer: a compulſive pfoceſs to 
make up the account. This might be of uſe to thoſe 
lords who were ambitious of keeping regular ac- 
counts, but it gave them no other apparent advan- 
tage, which the common law had not already given. 
Before this act, the proceſs in account was by ſum- 
mons, attachment, and diſtreſs infinite, as it was in 
all other eaſes between creditors and debtors. Whe- 
ther the defaulter ran away, or remained on the ma- 
nor, the lord was at liberty to ſeize upon his whole 
property, and to take the utmoſt ſatis faction Which 
it could afford him. | 

A more ſecret motive, however, appears to have 
actuated the framers of this law. Not contented: 
with enjoying a privilege in common with the reſt of 
the people, they aimed at obtaining an advantage, to 

be exerciſed by none but themſelves. There was 
not at that time a diffuſion of property, which ſub- 
divided the lands of the kingdom, and, by an equa- 
lity of poſſeſßon, put the lower orders of ſociety upon 
a par, in point of riches and conſequence, with the 
nobility. A few great lords monopolized the ſeveral” 
counties, and confidered-the bulk of the people asno 
better than dependants or flaves, born for their plea- 
ſure, and exiſting for their profit. To complete their 
ſuperiority, the power of impriſonment was ſtill ne- 
ceſſary. PT6this the Great Charter was x bar. Some 
expedient was neceſſary, and this law was deviſed. 
Nor could a better method bave been W he 

8 Oreat 
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Great Charter till operated with regard to them- f 


ſelves, and afforded to them a complete ſecurity. 
But with regard to their vaſſals, this ſacred ſhield was 
removed from between them and captivity. The 
ſmalleſt appointment to receive the ſmalleſt rent was. 
fafficient to bring the victim within the interpretation 
of the ſtatute: a dexterous management, eaſy to the 
powerful, ſupplied the reſt. The miſerable wretch, 
unftiended and unable to reſiſt, conſumed in gaol his 
melancholy hours; while his lord, deriving a new 
_ acceſſion, of power from his fall, exerciſed a deſpotic 
ſway over his trembling dependants. 55 
FSgSiauch was the foundation on which this enormous 
ſuperſtructure of tyranny has been erected. In its 
principle it was unjuſt; for, in juſtice, a creditor can 
be intitled to no more than the whole of his debtor's 
property. In its conſequences jt was fatal to liberty; 
for it ſubjected one half of the people to the arbitrary 
will of the other halt ; and expoſed them, in an un- 
conſtitutional manner, to the loſs of an inherent na- 
tural right. In its formation and execution, it was 
illegal ; for it virtually repealed the moſt important 
branch of the Great Charter, and put the axe to the 
root of trials by jury. Yet, though thus replete 
with evils, as it oppreffed only thoſe who. were too 
feeble to reſiſt, and favoured thoſe who were of too 
great conſequence to be contradicted, it has conti- 
nued to operate as a ſtatute from the reign of Henry 
the Third to the preſent day. It has been eſpouſed 
by courts of juſtice, and is ſtill by them confidered 
as a valid and an active law, although, as we ſhall 
ſee hereafter, it had been directly and repeatedly re- 
pealed by the ſolemn voice of the legiſlature. | 
In the courſe of theſe reſearches, we ſhall have 
occaſion to obſerve, by what ſmall and gradual ſteps 
the practice of impriſonment for debt aroſe to its 
preſent magnitude, Particular grievances of parti- 
OY: >, 4 cular 
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cular perſons occaſioned partial laws. The legiſla- 
ture, proceeding ſurely on no juſt principles = rea- 
ſoning, while it applied a remedy to the ſmaller 
| ſtreams, overlooked the ſource whence the evil flowed. 
An occaſional miſchief appeared to demand its inter- 
ference; but it neither looked back to the original 
principles of the conſtitution, nor looked forward to 
the great and inevitable evils, to which a conduct ſo 
impolitic would give birth. We cannot therefore 
wonder, thar ſuch oppreſſions as are now common 
among us, gratifying the avaricious and revengeful, 
ſhould exiſt; but we ought to wonder, that a humane 
and enlightened age ſhould ſuffer ſuch enormities ta 
continue in exiſtence, | | 
It was to remedy one of theſe particular griev- 
ances that the ſtatute of Acton-Burnel was made, in 
the 11th year of Edward the Firſt, and A, D. 1283 *. 
The miſchief complained of was, that merchants, 
who had advanced their goods to others, ſuffered 
great loſſes, becauſe no ſpeedy law exiſted whereby 
they might recover their debts at the day aſſigned 
ſor payment; in conſequence of which, many mer» * 
chants had foreborne to come into the kingdom with 
their merchandizes, not only to the damage of them- 
ſelves, but to that of the whole realm. To remedy 
this inconvenience, it was enacted, That in the cities 
of London, York, Briſtol, Lincoln, Wincheſter, and 
Shrewſbury, a particular procels ſhould be adopted. 
By virtue of this, the merchant had power to ſum- 
mon his debtor before the mayor, for the acknow- 
ledgement of the debt, and of the day of payment 
which recognizance was to be enrolled. It the debt 
were not afterwards duly diſcharged, the, moveables 
of the debtor, to the full amount of the demand, 
were to be fold by a fair appraiſement, and the pro- 


© * Statutum de Mercatoribus 11 Edw. I. | 
53 5 | duce 
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duce was to be delivered to the creditor. If it hap- 
pened that the debtor was inſolvent, and had no 
moveables, his body was then to be taken, and to be 
kept in priſon until a ſettlement with the creditor 
ſhould be made, the creditor finding him in bread 
and water, if he were unable to ſupport himſelf ; 
which expence was to be reimburſed to him before 
the debtor ſhould leave the priſon. The incidental 
expenees of the creditor, -it he- were a merchant- 
ſtranger, were alſo to be defrayed by the debtor 
before he could be releaſed. The ſame proceſs was 
to be uſed in thoſe caſes where there were ſureties 
or 8 1 2 
This ſtatute was very confined in its ſalutary ope- 
ration, as it was in force no where but in the places 
above mentioned, and benefited only a particular, 
and at that time not numerous order of men. But 
its noxious effects extended much further. It in- 
croached on the Great Charter, and deprived multi- 
tudes of a trial by jury. It proceeded on the nar- 
roweſt and falſeſt principles, by confining the com- 
mencement of the compulſory proceſs of impriſon- 
ment to that moment, when impriſonment could an- 
ſwer no uſeful purpoſe. For, if the debtor were 
ſolvent, his moveables were to be fold to diſcharge 

the debt; if he were inſolvent, and had it not in his 
power to pay, he was to be impriſoned. This might 
ſatisfy the, vengeance of his creditor, but could an- 
ſwer no good purpoſe. The merchant did not get 
his money ; the miſerable debtor irrecoverably for- 
feited his liberty; his family was left without a ſup- 
port; and the ſtate loſt the labour and the ſervices 
of an active and ufeful citizen. 

If it were a doubtful fact, that impriſonment for 
debt did not at this time exiſt, the ſtatute now before 
us were a convincing proof. Had ſuch a cuſtom 
been prevalent, the permiſſion of it, in particular in- 

* | | . ſtances, 
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ſtances, would have bern nugatory. A cuſtom muſt 
Exiſt before a variation from it can take place; 
whether it be active or paſſive, this rule holds equally 
good. All particular privileges imply a previous 
general right; for exceptio probat regulam. It is 
rheretore clear, by the | provifion made in this act, 
that the practice of impriſonment for debt did not 
then exiſt, 
The ſtatute 52 Henry III. c. 23. had not been 
long made, before it appeared neceſſary to the legiſ- 
| lature to reviſe the bufineſs of accountants, and to 
frame a new ſet of regulations, The hiſtory of thoſe 
early times is very imperfect, and affords us little 
more than a dry detail of public occurrences. The 
great guides to a knowledge of legal and conſtity- 
tional matters are the preambles to acts of parlia- 
ment, which often afford us a clue, to find our way 
through the labyrinth of darkneſs and uncertainty, 
Unhappily, in the ſtatute 13 Edward I. c. 11, 
which was framed on this occafion, the preamble is 
totally wanting. We are therefore left to conjecture 
at the reaſons, which might have occaſioned ſo ſpeedy 
an alteration, The moſt probable ſuppoſition is, that 
the former act was either inadequate for the purpoſe 
intended, or had occaſioned grievances which became 
tolerable in practice. It is not unlikely that both 
theſe bad effects might have enſued. But there is 
an obſervable difference between truth and error; 
the former is clear, permanent, and immutable; the 
latter confuſed, uncertain, and in perpetual variation, 
The law, which is framed by partiality or caprice, 
cannot be grounded on the fixed principles of juſtice. 
Narrow and confined as the prejudice which gave it 
birth, it becomes inconvenient-or uſeleſs when that 
prejvdice eeaſes; and requires a new modification, 
before it can be rendered an apt engine for the gra- 
tificarion of future Paſſions or intereſts. 


By 
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By the 13th Edward the Firft, Chapter 11, it is 
enacted, That when maſters ſhall aſſign auditors to 
take the accounts of their ſervants, bailifts, chamber- 
lains, and all manner of receivers, and when, upon 
due allawance, they ſhall be found in arrear, their 
bodies ſhall be arreſted, and, by the teſtimony of the 
auditors, they ſhall be committed to gaol, where they 
ſnalh be impriſoned in irons, and ſhall remain at their 
own coſt, until they fully ſatisfy their maſter for their 
arrears; But if the priſoner ſhall complain that the 
auditors have charged him unjuſtly, or have denied 
him the credit he was entitled to, he ſhall be delivered 
to his friends, on their undertaking to bring him be- 
fore the Barons of the Exchequer. The ſheriff ſhall 
give notice to the maſter to appear in the Exchequer, 
at a day fixed, with his vouchers, when the account 
\ ſhall be rehearſed, If the accountant ſhall then be 
found in arrear, he ſhall again be committed to gaol. 
But if he flee, and will not account, proceſs of dif- 
treſs ſhall ifſue to compel his appearance. And if, 
after an account taken, and before payment of the 
arrears, he ſhall fly, exigents ſhall be awarded againſt 
him, and he ſhall finally be outlawed, | 5 
Having already been perhaps too diffuſe in tge 
conſideration of the firſt accountant act, it will be 
unneceſſary to conſider thoſe parts of this ſtatute 
which coincide with the former. But our attention 
will be well beſtowed on ſeveral points, where an ob- 
ſervable difference may be remarked. _ 
The operation of the act is conſiderably enlarged. 
The former ſtatute reſpected only bailiffs; this in- 
cludes with them ſervants, chamberlains, and all 
manner of receivers; as if the framers of it, by this 
comprehenſive. mode of expreſſion, had reſolved to 
draw as many as poſſible. within the vortex of this 


oppreſſive act. BODY 5 
FEW: Whether 
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Whether the vexations conſequent on the exerciſe 
of the power of imprifonment given by the former 
act, or whether the murmurs of the people induced 
the legiſlature to be more circumſpect in drawing up 
this, we cannot now determine ; but a- much more 
cautious, and apparently more legal, procedure was 
now introduced. Auditors were to be aſſigned to 
take the account, and the body of the debtor was 
not to be impriſoned until ſuch auditors ſhould pro- 
nounce him to be in arrear. Although this bears a 
ſpecious appearance, and ſeems to mitigate the ſeve- 
rity. of the former proceſs, yet, on a cloter inſpection, 
it will be found equally unconſtitutional, and equally 
contradictory to Magna Charta. By that facred code 
it is declared, That no man ſhall be impriſoned but 
by the verdict of his equals, or by the law of the 
land. By the law of the land, no man could be 
impriſoned for debt; and the ſummary deciſion of 
two, or perhaps more auditors, is not a verdict of a 
jury. The operation of this act, therefore, was an 
oppreſſion upon the ſubject of the moſt infidious and 
dangerous kind. It militates alſo directly againſt 
that other clauſe of Magna Charta, Nemo aliquo 
* modo deftruatur;” for every oppreffion againſt 
law, by colour of any uſurped authority, is a kind 
of deſtruction *; quando enim aliquod prohibetur, 
* prohibetur & omne per quod devenitur ad illud.“ 
And that oppreſſion is of all others the worſt which 
is done under the maſque of juſtice. e 

By the former act it was neceſſary, before the lord 
had power to proceed, that the accountant ſhould 
withdraw himſelf, and ſhould have no lands or te- 
nements whereby he might be diſtrained. But theſe 
precautions threw too many obſtacles in the way, and 
rendered it oftentimes impoſſible that the ſtatute 


* 2 Inſt. 46. 10 Co. 74. Pe” 
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ſhould take effect. The preſent law, therefore, gave 


a ſummary proceſs diveſted of theſe preliminary im- 


pediments. It made likewiſe a material alteration 
in the article of impriſonment. In addition to the 
ſimple attachment which was before preſcribed, it 
ordains that the priſoner ſhall be charged with irons, 
inflicting on the unhappy defaulter the extremity of 
ſeverity; a ſeverity with which our law was at that 
time unacquainted *. For the common law, ever 
provident and anxious for the ſecurity of the ſubject, 
allowed to gaolers no ſuch arbitrary authority, 

Ihe material diverſities, and even contradictions, 
ſubſiſting between theſe two ſtatutes, make it difficult 
to imagine how they both could ſubſiſt at the ſame 
time. And indeed this idea was ſo prevalent, that 
Lord Coke thought it worth his while to contradict 
it +. The act of Edward the Firſt, he affirms, hath 
not taken away either the effect, or the uſe of the act 
of Henry the Third ; for this latter extends, not only 
to bailiffs, but to guardians in ſocage, receivers, and 


other accountants; but the ſtatute of 13 Edward I. 


extends only to bailiffs and receivers, and not to 2 
guardian in ſocage; for a capias lieth againſt him 
by the act of Henry the Third, but no exigent by the 
ſtatute of Edward the Firſt. Jo differ from ſo great 
an authority is preſumptuous; but his argument 
ſurely appears to want that preciſion ſo obſervable in 
his writings. If, in one act, bailiffs could be con- 
ſtrued to mean guardians in ſocage, there ſeems no 
reaſon to ſay why they ſhould not mean the ſame in 
the other. That in the ſecond, the word bailiff 
comes after the word ſervants, and is therefore in- 
cluded in it, proves nothing. A bailiff, as far as the 
execution of his duty goes, is no other than a ſer- 
vant ; as Lord Coke himſelf, in another paſſage 4, 
* Britt. fol. 14, 17. Mirr. e. 5. 1. Flet. l. 1. c. 26, / 

++ 2 Inſt, 144. ee 3 2 Inſt. 3817. — 
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expreſsly ſays. Beſides; the premiſſes are faulty; fot 
it has already been proved that, apreeably with the 
ria and legal conſtruction of theſe ſtatutes, the 
word bailiff could not be extended to include guar- 
dians in ſocage, receivers, and other accountants ; 
if it could not, the firſt act ineluded none but thoſe 
who correſponded with that ſingle deſoription: on 
the contrary, the ſecond” act particularly mentions 
ſervants, bailiffs, chamberlains, and all manner of 
receivers, and conſequently of the two mult include 
the greater number. Strange, however, and incon- 
fiſtent as it may appear, both theſe ſtatutes did actu- 
ally continue in uſe; and either of them was em- 
ployed, as it ſeemed the beſt adapted to the imme- 
diate purpoſes of oppreſſſſon. 
The reader will recollect it to have been ſaid, 
that the remedy given to the creditor by the common 
law extended no further than to a ſeizure of the 
s and chattels of the debtor, and of the profits 
of his lands. The lands themſelves could not be 
touched, any more than his body could be impri- 
ſoned. For the policy'of our anceſtors declared that 
both ſhould be free; the latter, to be ready for the 
defence of the ſtate; the former, to be a ſecurit 
for the due performance of thoſe ſervices, to which 
the ſuperior was by the feodal inftitutions intitled. 
But when we attentively confider the different na- 
tures of theſe ſeveral exemptions, we fhall find a 
material diſtinction between them, as well in the ori- 
_ ginal prineiple, as in the conſequences to ſociety. 
The right of perſonal liberty is one of thoſe great 
endowments which every man brings with him into 
the world. No man can be born a ſlave; nor ean 
this natural right'be annulled by any human law, or 
in any manner be impeached, but by our own con- 
currence, or by the operation of a violent and irre- 
ſiſtible force. Ja every well-regulated ſtate, laws 
muſt 


muſt be made for the ſecurity of morality and peace; 
to inſure the obſervance of theſe laws, it is neceſſary 
that penalties ſhould be denounced, as the conſe- 
quences of an infringement. In proportion to the 
degree of criminality, the ſeverity of the penalty 
ſhould increaſe; and many offences, by manifeſting 


the unfitneſs of the offender to continue a member 


of ſociety, point out impriſonment, or even death 
itſelf, as his proper punithment. But this proportion 
ſhould he preſerved as exactly as poffihle. A crime, 
ſufficiently atrocious to call down a capital puniſh- 


ment, ſhould not be puniſhed by a confiſcation of, 


goods; nor ſhould error, indiſcretion, or poverty, 
entail the ſame penalty as Glas which we . ee 
upon the felon. | 
. —— Aäcqt 
ane peccatis quæ pœnas irroget æquas, 
Nes ſcutic dignum horribili ſeQere flagello. 


This equal ſcale of crimes and puniſhments being 
once eſtabliſhed and made known, every man is ena- 
bled to regulate his conduct ſo as to preſerve his in- 
nocency, and to avoid the penalties. If he oftends, 
he muſt patiently ſubmit to that juſtice which he has 
knowingly provoked. He concurs in his own con- 
demnation, by doing what he is conſcious the law of 
nature forbids. And from the offender againſt the 


law of nature, as unworthy any longer to remain in 


ſociety, the privileges winch nature gave axe Juſtly 
taken away. 

Unhappily this amiable elde 75 little at- 
Wes to among us. Penalties are annexed to of- 
fences, rather in proportion to their immediate 
inconvenience, than with a view to their ſpecific eri- 
mirality. Hence-our legal hiftory aflords us a ſtrange 
confuſion of crimes and puniſhments ; our ſtatute- 


book is bloody as the law of Draco; our lives: are 
precarious, 
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precarious, and. our liberties are little more than a 
ſound. The ſame priſon contains the malefactor and 
the inſolvent; with theſe differences, however, that 
the confinement of the former has an appointed pe- 
riod ; the confinement. of the latter has none: the 
former is impriſoned by the operation of a poſitive 
law; the impriſonment of the latter is warranted by 
no ſuch ſanction. For neither can a practice be law- 
ful, which contradicts the Great Charter and the 
common law; nor can a mode of procedure, ſubver- 
five of the natural rights of man, be introduced, 
even by the concurring voices of the legiſlature: 
We may eſtabliſh what regulations. we pleaſe i in thoſe 
points where human wiſdom can interfere ; | but 
thoſe ſuperigr rights, which we derive from God; 
ſhould be refpected by his creatures. Befides, it is 
perhaps no new or unſound doctrine, that no man, 
or ſet of men, can ſurrender a natural perſonal right, 
further than as it relates to themſelves. We may 
beggar and diſgrace ourſelves, we may forfeit our 
liberty, we may beggar and diſgrace our poſterity ; 
but, in ſpite of all our efforts, 155 will come frees 
men into the world. | 
In favour of the other arigelple adopted by our 

anceſtors, that the lands of a debtor ſhould not be 
ſeized except in the caſe of the Crown, 3 
forcible arguments can be adduced. There is 
material diſtinction between the natural and the 2 
ficial rights of man. The former are inviolable; 
the latter may be modified, and adapted to the occa- 
ſions of ſociety. In theſe the intereſt ''of the indivi- 
dual .ſhould be ſubſervient to the general good. As 
the enjoyment of property depends upon the public 
welfare, the legiſlature has a right to impoſe upon it 
ſuch regulations as will beſt anſwer that purpdſe ; 
and the proprietor will prefer a limited poſſeſſion, to 


the riſque of altogether loſing his nk Agree- 
ably 
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ably with this rule; the alteration made by the ſta- 
tate 13 Edw. I. c. 18. was both juſtifiable and po- 
litic. It put debtors and creditors upon a fair and 
equal footing, by giving an ample remedy to the 
one, and by fabjecting as much of the eſtate of the 
other to the payment of his lawful debts, as the 
nature of our conſtitution at that time would permit. 
For it is clearly equitable, that where a man borrows 
money, or receives a valuable conſideration, an ade- 
quate latisfaction ſhould be made to the creditor ; 
and that the whole of the debtor's property ſhould 
be made liable. But we are no longer equitable if 
we go another ſtep, and inſiſt upon a further pay- 
ment from a man who had ſurrendered all he had. 
Our reaſon points out the abſurdity of the demand ; 
but our daily experience evinces the enormity of che 
practice. 

The ſtatute juſt mentioned enacts, That when debt 
is recovered or acknowledged in the King's Courts, 
or dalnages are awarded, it ſhall be in the election 
of-the plaintiff to haye a writ of Fieri facias directed 
to the ſheriff, to levy the debt on the lands and 
goods; or thet the ſheriff ſhall deliver to him all 
the chattels of the debtor (ſaving only his oxen and 
beaſts of his plough), together with the one half of 
his land, until. the debt be levied upon a reaſonable 
price or extent. A remedy alſo is provided, in caſe 
the debtor ſhall <zect him. The creditor put into 
| poſſeſſion was termed-a tenant by Elegit, from the 
power of election thus given him. It muſt be oh- 
ſerved, before we quit this ſtatute, that this proceſs 
was only the conſequence of a judgement or recog- 
nizance, and therefore ſtrictly legal. And nate, ſays 
Lord Coke, that a Capias ad. ſatisfaciendum (by 
which the body might be arreſted) is not mentioned 
in his ſtatute, becauſe no ſuch writ did lie at the 

2 common | 
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common Jaw for: debt, &c. or damages, but only 
when the original action was Quare vi & armis *. 
By the flatute 13 Edw. I. c. 230 the writ of ac- 
Shes of which we have already treated, was ex- 
-ttnded: tod executors, and the ſame action and proceſs 
vas given to them, which their teſtator bimſelt might 
have had in his life-time Of this it may ſufficient 
to fay, that if the parent 'ſtutute was illegal and is 
repealed, its offspring partook of ba miſchiexobs na- 
uregnbds equally ſunk into nothing. 
MNatwithſtanding the care which Jad 1 taken, 
be the ſtatutetof Acton Burnel, to provide a ſum- 
mary remedy forvmerchantsg and to give them an 
unheard-of power, over their dehtors; a very ſhort 
experience fuffioecd to ſlliew, that even theſe! oppreffive 
meafures did not: produce the defired effect. Within 
two years after, that act paſſed, repeated complaints 
were made by>mevchans>4y that divers of them had 
fallen to poverty for 2 Want of A ſpeedy remedy, 
wherebytitheir debtsomight be recovered at the day 
ol payment!y uud that many merchants had, for that 
rtaſch refrained! from 4 coming img the realm uith 
- theio mefubandize- hheygfurtheruafferted, thut al- 
though the ftatute of -ACtot:Burnel/had been made 
in their favour, they derwed little benefit from it, 
:asItbe ſheriffs fornetimes mifinterpreted, ab&'fome- 
times by:malice and falſe interpterarions delay ed the 
execution of the ſtatute, to them great detriment. 

-\/ That merchants, who in thoſendayss were” chiefly 
rangers andforeigners; ſhould bedeſirous of enriewing 
. or ſeruting:themfelves at the expence of the liberties 
of tlig oduntry where: they were received, is not extra- 
ordirmrys Ic is a common, rhouph-difgnfting feature 
200 humanity. Wemevd not EE from hiſtory 
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to prove it; the fate of Nundecomar and his miſer- 
able countrymen preſents a picture which muſt ſtrike 
conviction into our minds. But it does not follow, 
that the aſſertions .an/;which theſe! traders: founded 
their complaints were true. The oppofition of the 
ſheriffs to theo execution of the ſtatute of Acton- 
Burnel had probably a nobler foundation, than either 
malice or | talſe, interpretation. 'Fhey ſaw that the 
freedom of their fellow citizens was invaded, to pro- 
mote the intereſt of foreigners; they wiſhedato pre- 
ſerve the antient) laws ragainſt arbitrary increach- 
ments: they therefore threw what! impediments they 
could in the way! of: this oppreſfive law. The partial 
-adRantages ofe the] negotiant might be diminiſſied, 
bit thedliberty ot / tha ſuhject vas protected: though 
the individifel might fiadocaufeqto) complain; the 
community had rcaſqnꝭ to gejoico a e . 
Butſtheqqpirit of commerce Had then j uſt begun to 
ſhew itſelf in Eng lanqhas As at ſtrunger; weak! and 
belpleſs, it demanded! aſſiſtance; uid required an ex- 
- traordipary inter poſition : of the hlegiſlature. The 
many advantagestit ꝓramiſed Jeemed: to juſtify this 
interference Hand it oo tot and flourifhed on the 
ruins of our fundamentab aws enn e 
ot give this additional ſecurity to craders, it was 
enacted, by the ſtatute 13 Hdw; I. ſt. gun. 1. That 
aftos an acknowledgement of the debt, and of the 
dayrofn payment, as in the -fornjer fh, and after a 
foilure of ꝓayment; the body! of che debtor might be 
committed to priſon; tharè to tegiain at his on coſt 
imtil the ſhould agree With his /cteditoron Within a 
quarter of 2 year after his commitment, the chattels 
of the debtor wereoto he delivered to him, that by 
them, and by the ſale of his lands (which: this ſtatute 
impowered him to diſpoſe of), he might diſcharge 
the debt. If he could not ſettle the matter within 
this period; at the expiration. of it, his lands and 
A "2 | | goods 
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goods were to be delivered to the merchant by z 
reaſonable extent, who was to hold them until the 
debt thould be wholly levied : but the body of the 
debtor was nevertheleſs to continue in priſon, the 
merchant finding him in bread and water. Immedi-' 
ately upon the debt being levied, the body of the 
debtor was to be. delivered with his lands. If he 
ſhould chance to'die before the debt were completely 
levied, the merchant was to have the lands of his“ 

heir, but had no authority to take his body. 
As in thoſe partial laws, the two accountant acts, 
the latter refined on the ſeverity of the former; ſo 
we find a larger meaſure of oppreſſion dealt out by 
this ſtatute, than had been permitted by the ſtatute 
of Acton-Burnel. No time was to be given, no al- 
lowance was to be made, Whether honeſt or diſho- 
neſt, whether, unfortunate or refractory, the debtor 
was inftantly to be impriſoned. It might have hap- 
Yened, that ſome unavoidable accident had prevented 
1 from diſcharging the debt at the appointed time; 
he might have been ſolvent, and able to pay much 
more than the preſent demand. But to theſe confi- 
derations this act paid no regard; it ſentenced the 
debtor to an immediate confinement, in which, how- 
ever ſolvent, or however honeft he might be, he was 
neceſſitated for a long time to remain. Nor was the 
period of his bondage certain. The words of the 
act are ſo indefinite, that a quarter of a year might 
clapſe before the delivery of his chattels; and it was 
neceſſary for him, by the ſale of theſe and of his 
lands, to ſettle afterwards with his creditor., It is 
unneceſſary to point out either the,crvelty. or the ab- 
ſurdity of this proviſion, which, inſtead of, being 
confined to particular diſtricts, as that of the former 
act, was extended over the whole kingdom. Nor 
will it be neceffary, in this place, to expatiate on the 
Hegality of this law; as im its principle and its ope- 
| ratio 


LAW OF INSOLVENCY. 37 


ration it coincides with the ſtatute of Acton- Burnel, 
the obſervations already made are equally applicable 
70 both. © 

We have now examined a ſeries of laws, oppreſſive 
and unconſtitutional; all ſpringing | 1nto exiſtence 
within the ſhort period of nineteen years, without the 
intervention of one ſtatute in favour of national li- 
berty. Under the dotage of one king, and under 
the deſpotiſm of his ſucceſſor, the ſpirit of the peo- 
ple ſunk into a torpid inactivity. They tamely ſuf- 
fered the incroachments of the Crown, and groaned 
in ſilence under the tyranny of che Ariſtocracy. 
Liberty was trampled under foot; the gaols were 
filled with Priſoners; the limbs of the free man were 
ſhackled with irons.” It is obſervable in the 
hiſtory of this country, that there is in the ſouls of 
Engliſhmen a degree of elaſticity, by which they 
naturally fly back to their proper elevation, as ſoon 
as the incumbent weight is taken off We hardly 
read of oppreſfions 1 without a ſubſequent affertion 
of liberty. But it has unfortunately happened, that 
the former, though ſometimes ſeeret and removed 
from the public view, have been conſtant in their 
operations; while the latter have only been occaſional. 
Wo are too apt, upon a declaration of our liberties, 
to conſider the danger we oppoſed as altogether un- 
nihilated, and to fink into the perilous flumber of 
imaginary fecuriry. Hence have ariſen the many 
contradictions which occur to the inſpector of our 
ſtatute law. He there finds the moſt ample declara- 
tions of our natural rights, while he feels the effects 
of the moſt deſtructive oppreſſion. He eric in 
theory the proſpect of the pureſt and moſt unbounded 
liberty; but the delufion vaniſhes when his per! on is 
arreſted for debt, when 1 houſe is nen 158 Ly % 


che warrant of a trading ee . every caſe, hows 
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eyer, where our liberties are ſecufed by poſitive laws, 
we hive” an undoubred right to enjoy them : the 
ufage, however äntlent, þy- which they are affected, 
is bad. Noe euſtom, in its principle unjuſtifiable or 
illegal, ought either to he reſpected or adopted; it 
cannot become venerable by the longeſt preſcription. 
It behoves us, therefore,” às the citizens of a free 
country; to ertdicate ſuch etfioms as are incompa- 
tible With gur laws. Of theſe, the foremoſt in the 
lift, ahd the moſt intolerable in its conſequences, 15 
mpriſctiment-for debt. We have ſeen that it was 
unknown to the common law; we have ſeen the 
manner in which it was introduced. Let us now 
proceed to the reviſaliof thoſe” ſtatutes by which it 


Wag annhilated. 0 (11 301145 90 ee 19 1 8 
A log ſer ies of Oppreſſions had ſo inflamed the 
minds of the people, that Edward the Firſt, in the 
year 12907 T, found Himſelf under a neceſſity of mak- 
inge ſumi&ednceſons to his ſubjects, in order to pur- 
chaſela conttinuatiem ef their allegiance and ſubmiſ- 
ſton. Foy this purpoſe, at a pärliament holden in 
London, on the toth 6f October, he granted a con- 
fir mation of the Great Charter, in terms which de- 
fetve Sur eonfideration -F. By this act , to mate- 
rial rags are declared: That the Great Charter 
181111 fx ( 19 'O131 D +90 Jong? II 7E FE 971 | 
ya, Par Kit lv. I paglr iB 
#124 Edw. I. StG H. ein Confirmatio Curtarum. 
I Know ge; ſays the, ſtätute, that we, to the honour of 
God,, and gf Holy Church, and, to, the; profit, of our realm, 
hae granted for us And eur heirg, that the Charter of Liber: 
147 5 nade by common aſſent of all the realm, in the-time of 
Hen 


= 218 3) 116 Jd 2D JHILRRLLELIONCE ONT 26,77 1310 Nee 
ing r our father, ſhalt be kept in every point without 


14 
Pez Arid our juſtices} | ſteriffs; mayors, and other miittif- 
ters, which under its Ravefthe laws Cf out land te guide, ſhall 
allow the ſaid charter pleaded before tem in judgement in all 
its points, that is to wit, the Great Charter as the common 
law. N Ib? 2 O01 Sd msi 


3 Vo» ſhall 
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ſhall be kept in every point witkout breach; and 
that it ſhall be allowed, by;all,judicial officers, to be 
pr before them, in judgement in, all its points. 
y the ſecond chapter of the ſame ſtatute / it is fur». 
ther declared, That if any judgement be given by 
any judicial officer cdbrrary to the points of the 
Charter, it ſhall be undone and holden for nought. 
Theſe three clauſes muſt either have had no effect at 
all, or they muſt virtually have abrogated thaſe laws 
which had been made in derogation of, the, Great 
Charter. When the charter was. declared to be, i in 
full force, thoſe laws, as contradictor to it, mult 
have ceaſed to exiſt. The ingenuity of a caſuiſt 
may ſreconcile accidental diſſimilitudes; bat: b no 
art can two powers, operating in contrary directions, 
he made to act effectually at the ſame time. If their 
forces are equal, che {conſequence muſt be mutual 
inactivity. if une quali the ſtronger muſt pr vail. 
Excellent howeyes;@wd- definitive as ch g provi- 
ſions were, a very hort experience ſufficed to prove 
that ſome ſecret motive prevented them from taking 
effect. The powerful and) he richo are mot caſiiy 
prevailed on to give up; a priv ilege, which gratifies 
at once their deſpotiſm and their avariee,z partigu- 
larly when that privilege appears under a legal diſ- 
guiſe. The Hydra cannot be deſtroyed by a ſingle 
blow; new heads will continue to ariſe, until, by 
ſome ſucceſsful ſtroke, a period is put to its exiſtence. 
At a Parliament holden at Weſtminſter in the year 
1299 *, it was ſuggeſted, that the” reaſon why the 
Great Charter bad not, been obſerved or kept, vas, 
becauſe. 1 5 Was n e 5 15 5 W 
who, offended. agan it. Lg remiedy this defect, 2 
to inſure a future obedience, the, legiſlature a pplied A 
wann which N aviliciotyte: 28 enen 11. 5 5' 
22910 91 1% 
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1 *, and runs in theſe words: From henceforth 
the Great Charter of the Liberties of England, 
granted to all the commonalty of the realm; ſhall 
be obſerved, kept, and maintained in every point, 
in as ample wiſe as the King hath granted, re- 
newed, and confirmed them by his charter. And 
the charter ſhall be delivered to every ſheriff of 
England, to be read four times in the year before 
the people in the full county. And for this char- 


ter to be firmly obſerved in every point and article 


(where before no remedy was at the common law), 
there ſhall be choſen in every Shire-court, by the 


commonalty of the ſame ſhire, three ſubſtantial - 


men, knights, or other lawful, wiſe, and well- 
diſpoſed perſons, which ſhall be juſtices ſworn and 
aligned by the King's letters-patents under the 


Great ſeal, to hear and determine (without any 


other writ, but only their commiſſion) ſuch plaints 
as ſhall be made upon all thoſe that commit or 
offend againſt any point contained in the foreſaid 
charters, in the ſhires where they be aſſigned, as 
well within franchiſes as without, and as well for 
the King's officers out of their places, as for other; 
and to hear the plaints from day to day without 
any delay, and to determine them, without allow- 
ing the delays which be allowed by the common 


law. And the ſame knights ſhall have power to 


puniſh all ſuch as ſhall be attainted of any treſ- 


| paſs, done contrary to any point of the foreſaid 


charter (where no remedy was before by the com- 


mon law), as before is ſaid, by impriſonment, or 
by ranſom, or by amerciament, according to the 


treſpaſs. We may obſerve, that the framers of 


this act, by endeavouring to avoid one evil, fell into 
another, illegal in its nature, and prejudicial in its 


* Articuli ſuper Cartas, 


execution. 
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execution, A new kind of inquifitorial court was 
eſtabliſhed, which, evading the right of trial by jury , 
and giving a ſummary and boundleſs power to a few 


great men, tended rather to the oppreſſion of the 


ſubject, than to the attainment of the ſalutary end 

ropoſed. We cannot therefore wonder, that very 
ſhortly after the grievances of the people again called 
aloud for redreſs. 

In the very next year, 1300 + , the complaints of the 
kingdom aroſe to ſuch a height, that the neceffary 
ſupplies were denied to the crown, until ſome ſufficient 
proviſions for the permanent ſecurity of the people 
ſhould be made, This cogent method of reaſoning 

roduced its natural effect, a compliance with the 
public demand; and a further charter was granted, 
more comprehenſive and complete than any of thoſe 
which had been made to confirm the Great Charter: 
By ſore unaccountable omiſſion, this moſt important 
Jaw does not appear in our ſtatute book ; bur the 
| public i is indebted to the late Mr. Juſtice Blackſtone 
ſor a correct copy of it, and for the information that 
the origina] is ſtill preſerved in the Bodleian Library. 
It runs in the following words: „ Edwardus Dei 
a. _ Rex Anglie Dominus Hibernie et Dux 
hs Aquitannie omnibus ad quos preſentes litere per- 
« venerint ſalutem. Sciatis quod cum nos magnam 
C carram domini Henrici quondam Regis Anglie 
5 patris noſtri de libertatibus Anglie una cum Carta 
c de Foreſta conceſſerimus & confirmaverimus ag 
äinnovaverimus per Cartam noſtram pteceperimuf- 
que quod carte ille in ſingulis ſais articulis tene- 
« antur et firmiter obſetventur: volumus et conce- 
£© dimus pro nobis et heredibus noſtris quod fi que 
« ſtatuta fuerint contraria dictis cartis vel alicui 
1 articulo 1 in eiſdem cartis contento ca de communi 
Fark HE v. L p. 132. 
Bn | te conſilio 
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« confilio regni noſtrĩ modo debito!emendentur vel 
„ etiam adnullentur, In cujus rei teſtimonium has 
6 literas noſtras fieri fecimus patentes. Teſte meipſo 
apud Lincolniam quartodecimo die Februarii An- 
© no regni noſtri viceſimo nono à. Whatever gloſſes 
or falſe interpretations the ingenuity of intereſted per- 
ſons might have put upon the preceding charters of 
confirmation, we can hardly ſuppoſe the wit of man 
to be capable of underſtanding this in a ſenſe, dif- 
ferent from that which the common meaning of the 
words conveys. It contains two brief conceſſions: 
that che Great Charter ſhall be firmly held and ob- 
ſerved; and that whatever ſtatutes, contradiftory to 
it, or to any article contained in it, had been made, 
ſhould be duly emended, or ſhould even be annulled. 
The nation; therefore; was nom doubly ſecure from 
the 0} ppreſſive laws Vndbe wich it had for ſome time 
1aboufSdef ' Although it would ſcem that, by the re- 
peated confirmations of Magna Charta, theſe laws 
were in fact repealed; yet, to obviate every doubt, 
they were in this inſtrument expreſsly and poſitively 
annulled. And indeed no other interpretation can 
be adopted by any reaſonable man, whether conver- 
fant with legal eonſtructions, or not. Mr. Juſtice 
Blackſtone æ was ſo entirely ſatisfied on this head, 
that he even goes à ſtep beyond his uſual preciſion, 
and pronounces this charter to be the final and com- 
plete eſtabliſhment, the laſting ſettlement, of the two 
charters, of liberties, and of the foreſt; that by 
this, they were now fixed upon an eternal baſis. 
Though he is perfectly right. in his theory, he is un- 
doubtedly miſtaken in point of fact. The words of 
an Auer. e and evident 125 ban, 88 _— 
* Carta Confirmation Regis Eds, I. 14 die Feb. A.D. 


1300. A. R. 29. 
+ Blackſt. Introd. | 
8 met 
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met with the common fate of its predeceſſors. By a 


dexterous uſe of the optional clauſe at the conclu- | 


ſion of it, a door was opened to future oppreſſions; 
which aroſe to ſuch a magnitude, that, in a very few 
years afterwards, it again became 'neceflary for the 
legiſlature to erect a more perfect and durable fence, 
which neither the intereſts nor the paſſions of man- 
kind ſhould overleap. This was accordingly done 
by the ſtatute 34 Edw. I. ſt. 4. c. 4. in theſe terms *: 
* We will and grant for us and our heirs, That all 
5 clerks and laymen of our land ſhall have their 
6 laws, liberties, and free cuſtoms, as largely and 
*, wholly as they have uſed to have the ſame. at any 
time when they had them beſt. And if any ſta- 
tutes have been made by us or our anceſtors, or 
any cuſtoms brought in contrary to them, or any 
manner of article contained in this ꝓreſent charter, 
e will and grant, that ſuch manner of ſtatute and 
6 cuſtoms ſhall. be void and fruſtrate for evermore.“ 
To argue on a plain matter off fact, will be to con- 
ſume unneceſſarily the time and the patience of the 
reader. The ſtatute ſpeaks for itſelf. Did it want 
an additional explanation, that great oracle of the 
law, Sir Edward Coke, would give one . This act, 
he ſays, contains a general reſtitution tothe ſubjects 
of all their laws, liberties, and free-cuſtoms, as freely 
and wholly as at any time before, in the beſt and 
fulleſt manner, they uſed to have the ſame. Andi 
docs not only extend to Magna Charta and Charta 
de Foreſtà, but to all other Awg liberties, or free- 
cuſtoms whatever; for the latter elauſe of the act 
contains a, repeat of all:ſtatures made by King Ed- 
ward J. or by any of his anceſtors, againſt any article 


in this act contained. x06 continues he, it may 
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be obſerved, Fg prudent antiquity could contaiy 


much matter 1n few words. 


Here then, for the preſent, let us reſt the queſtion, 
and be allowed to aſſume what appears to be an ob- 
vious concluſion, that the ſeveral ſtatutes preſcribing, 


in certain caſes, impriſonment for debt, as being 


derogatory from Magna Charta, and ſubverſive of 


the laws, liberties, and free-cuſtoms of the nation, 


were effectually repealed and annulled. Is this diſ- 
puted ? If it be not, then it muſt of courſe be al- 


lowed, that the practice, founded ſolely upon thoſe 


Ratutes, could ſubſiſt, legally, no longer than the 
Ratutes fees continued 1 in exiſtence, 


Pd 


CHAP. 
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AVING thus arrived at the period, when the 
| practice of impriſonment tor debt loſt even 
that ſhadow of ſupport, which it derived from laws 
in their nature unconſtitutional; when the rights of 
Engliſhmen were recognized, and their laws, their 
liberties, and their free- cuſtoms were, in the moſt 
ſolemn and determinate manner, acknowledged and 
confirmed; we now proceed to conſider thoſe ſteps, 
which in ſubſequent reigns were taken, either to con- 
firm, or to invade, the liberties of the ſubject. 
The reign of Edward the Second affords us but 
one ſtatute declaratory of the national liberty. In- 
deed, after ſuch repeated and formal avowals, it ap- 
pears ſtrange that any additional ſanction ſhould have 
ba deemed neceſſary. But the people ſeem to 
have been jealous of their rulers, and to have been 
deſirous of imprinting on their minds, by theſe oc- 
caſional confirmations, a juſt ſenſe of the importance 
of the Great Charter. The ſtatute in queſtion is the 
2 Edward II. By this the king, after reciting the 


Articuli ſuper Cartas, 28 Edward I. ſt. 3. declares 


his will and command, that theſe articles ſhall for 
the future be fully kept and obſerved in all their 
points. We muſt however take notice, to the ho- 
nour of this unhappy monarch, that, during the 
courſe of his reign, the ſtatute book is not contamy? 
nated by any act invaſive of liberty. 

The reign of his ſuccefſor affords us a very differ- 
ent proſpect, by the multitude of contradictory ſta- 
tutes which it preſents, Ir is extraordinary that fo 
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litrle preciſion ſhould have been uſed. Where a 
number of oppoſitè and irreconcilable laws arc made, 
juſtice is at a ſtand, and oppreffion flourithes. But 
it is a common error of legiſlators to frame laws 
upon the impulſe of the moment. When this hap- 
pens, original principles are diſregarded, and conſe- 
quences are not confidered. .: Ought we then to be 
ſurprized that inconveniences enſue ?: 
Within the firſt five years of King Edward III. che 
Great Charter was four rimes confirmed, and directed 
to be exactly obſervedi in all its points *. In fire of 
theſe precautions, incroachments are ſtill made upon 
the helpleſs, by thoſe whoſe ſituation enabled them 
to evade, or to defeat, the operation of the law. 
The: oppreffions under which the: people laboured, 
as well ast the cauſes ofothoſe Ooppreſſions; were too 
palpable to eſcapel the notice of the: legiſlature, To 
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0 Put a ſtop xo theinycthe ſtatute 10 Edward IIAIſt. di. 
5 en. was framed ; which enacts, That the Great 
| Chatter, and the ſeveral ſtatutès amade in the time of 


this king, anf chisd progenirors; ſhall be kepr, 
Holden, and firmly maintained; ascwell by the great 
men as by the ſtnally by the rich men as by che poor. 


N 
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15 
5 Wichin four years after, the Great Charter wus again 
F confirmed. Oo 2c ot 1843 70G ; wel dom. 


In ſpite of all theſe precautions; freſſi grievances 
till aroſe, ſufficient to donvince any legiſlature; which 
pfroceeded on fixed and regular prindiples, that, how. 
ever ſtrongly the beſt and moſt; ſalutary laws may be 
in forced; bad men will ſtill proceed in their iniquity, 
o long ds the conttäadiction of the national code af- 
fords them à colourable ꝓretence to juſtify their con- 
duct. The parlianient, indeed, appeared in earneſt 
n 360. een nee 10: yd; beit TOs ron 
* 1 Edw. III. St. 21 Ul 1b. % Edw. III. c. 1. 4 EdwI III. 
e. 1. And is Edw. III. c. Ib noni ooo, dT 
={} 1 14 Edw,. III. St. L. C. 1. „% % ĩ70 
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in their endeavour to extirpate theſe crying enormis- 
ties; but while the ſtatutes which gave them birth 
were ſuffered to continue in execution, their buſineſs 
was but half done. It certainly, however, muſt have 
been the intention of the legiſlature to put an end to 
this abuſe; for the phraſeology of the ſtatute, 25 
Edward III. ft. 5. c. 4. which was made on this og- 
caſion, eſtabliſhed in the firmeſt manner the common 
liberty; and in theory, whatever might be the caſe 
in practice, the ſeveral violences complained. of were 
_ effeQually aboliſhed. The ſtatute itſelf is ſo plain 
and fo forcible, that it will be ſufficient to leaye it to 
the reader, without further obſervation. It ĩs couched 
in theſe terms: “ Whereas it is contained in 
the Great Charter of the Franchiſes of England, that 
none ſhall be impriſoned nor put out of his freeold, 
nor of his franchiſe, nor free-cuſtom, unleſs it he h 
the law of the land; it is accorded, aſſented, and 
ſtabliſhed, that from henceforth none ſliall be taken 
by petition or ſuggeſtion made to our Lord the Ring, 
or to his council, unleſs it be by ãndictmęgt or pite- 
fentment of good and: lawful people of, the ſame 
neighbourhood. where ſuch | deeds: he; done, in due 
manner, or by. proceſs made by writ original at the 
common law; nor that none be out of his franchiſes, 
nor of his freeholds, unleſs he be duly brought in to 
anſwer, and forejudged of the ſame by; the;courſt of 
the law: And if any thing be done againſt the ſame, 
it ſhall be redreſſed and holden for none. C onform- 
ably: with this law, which ſtill exiſts in full force, 
what man can be impriſoned for debt? he rule vf 
the common law is laid down aa the only, guide to 
be followed : it is ſolemnly declared, that Every im- 
priſonment, not juſtified by, or contrary to, that in- 
valuable code, ſhall be redreſſed and annulled. 
The frequent repetition of theſe" confirmations-s 
a proof that various attacks had beem made by in- 
2 - dividuals 
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dividuals upon the liberties of their fellow ſabjects ; - 
but it is alſò a proof, that the Great Charter was con- 
ſidered by the legiſlature, as a code of the higheſt 
and moſt important nature. During forty-five years, 
which had eſapſed ſince its final confirmation by the 
34 Edward I. c. 4. no attempt had been made in par- 
liament to diminiſh its authority, or to impede its 
operation. Why ſuch an attempt was now made, or 
by whom it was ſuggeſted, we cannot, at this diſtant 
period, pretend to aſcertain. It will be ſufficient for 
us to examine it coglly and impartially, uninfluenced 
by-thoſe intereſts and that precipitation, by which 
Probably the framers of it were actuated. | 

By the ſtatute 25 Edward III. ft. 5. c. 17. it was 
enacted, * That ſuch proceſs ſhall be made in a writ 
© of; debt and detinue of chattels, and taking of beaſts 
« by writ of capias, and. by proceſs of exigent by 
ve the ſheriffs return, as is uſed in a writ of accompt.” 
There are probably few inſtances of ſuch glaring in- 
attention in the formation of an act of parliament, 
as the ſtatute now before us exhibits. The two ac- 
countant acts, as we have ſeen, were entirely diſtinct 
in their operations; by the former, the proceſs of 
capias hag. been given; by the latter, the proceſs of 
exigent; either of them might have been purſued 
at the option of the creditor; but it clearly appears, 
that, in a writ of accompt, both together could not: 
The legiſlature, therefore, was inconfiſtent i in direct- 
ing both theſe proceſſes to be uſed, as in a writ of 
accompt ; for upon this writ no proceſs of exigent 
could have been maintained. By this act, however, 
the creditor was authorized to uſe them both; and 
was thus inveſted, at leaſt as much as the intention 
of the law-givers could inveſt him, with a power 
over the body of his debtor ſuperior to that which 
the former oppreſſive ſtatute had conferred. It fol- 


| owes that if that law was arbitrary and illegal, this 
was 
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was ſtill more ſo, and tended in a ſtill greater de- 
gree to affect the common liberty. Its operation 
therefore (ſuppoſing it to have any) was highly dan- 
erous and unconſtitutional, as it ſacrificed the wel- 
Fla of the community to the private intereſts of a 
few; a maxim reprobated as well by the politician 
as by the lawyer. For it is an acknowledged truth, 
that, both in law and in government, a private injury 
ſhould be ſuffered rather than a public evil. But, 
in fact, this incroaching ſtatute could have no ope- 
ration at all. It does not ſimply and plainly ſay, that 
in a writ of debt proceſs of capias or exigent may 
be uſed ;* but it qualifies. the precept, by directing 
ſuch proceſs of capias and exigent to be uſed as is 
uſed. in a writ of accompt. As acts, invaſive of a 
natural right, are to be conſtrued ftriftty, this quali- 
fication muſt be attended to. Without infiſting fur- 
ther, then, on the miſtake of the legiſlature already 
noticed, and ſuppoſing the proceſs meant to be 


given to be the ſame as that formerly directed by the - 


two accountant acts, we may fairly contend, that 
ſuch proceſs as by two accountant acts might have 
been purſued, and no other, was directed by this. 
But we have already ſeen that the two accountant 
acts could give no proceſs; they no longer exiſted: 
they were both repealed. The qualification, there- 
fore, reduces the operation of this act to a nullity. 
It may be objected, that, notwithſtanding the acts of 
the 29th and the 24th of Edward the Firſt, the two 
accountant acts ſtill continued to operate, and that, 
therefore, the qualification in the preſent act had a 


good foundation. To this it may be anſwered, that 


however the power of individuals, or the corruption 
of courts of juſtice, might ſupport the exeeution of 


theſe laws, they were abſolutely annulled by thoſe 


ſubſequent ſtatutes, which, in the moſt direct and 


pointed terms, repealed every act invaſive of liberty, 


or 
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or contradictory to the Great Charter. As thofe acts 
therefore had no legal exiſtence, this act, thus quali- 
_ fied, could have no foundation: the judges were nor 
juſtifiable in awarding proceſs upon it; much leſs 
are our judges at this day to be juſtified, in permitting 
thouſands of their free- born fellow ſubjects to be im- 
priſoned by a proceſs grounded ſolely- on this phan- 
tom of a law. In its formation it was unconſtitutional; 
it had no operation, for that which it aſſumed was 
founded on a non-exiſting law, and, as. we ſhall 
ſpeedily ſhew, it has ſince been repealed. | 
Another argument in disfavour of this law may 
be brought from a ſtatute made within two years. 
after it. This was the ſtatute de Stapulis, paſſed in 
the 27th year of Edward the Third *. By this the 
Staple was removed from Calais, and fixed in ſeveral 
towns in England. Various rules were laid down for 
its regulation: among others, a proceſs for the ac- 
knowledgement of debts due to the merchants, fimilar 
to that tormerly mentioned, was provided. When. 
the debtor had duly entered into a recognizance, 
and when the day at payment was elapſed, a power 
was given to the mayor of the Staple to impriſon 
the body of the debtor, and to keep him in confine- 
ment until he ſhould diſcharge the debt and coſts. 
Afterwards, the goods of the debtor, found within 
the Staple, were to be ſeized, and to be delivered to 
the creditor on. a fair valuation; or elſe they were 
to be fold for the beſt price, and the money ariſing 
there from was to be delivered to the creditor, to the 
amount of the debt, or ſo much of it as it was com- 
petent to diſcharge. Although this ſtatute bore ex- 
tremely hard on the debtor, it will be unneceſſary in 
this place to expatiate on its ſeverity; the reaſoning 
which occurred on the ſtatute of merchants being 


; | * 27 Edw. III. St. 2». Co 9. p 
8 | __ equally 
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equally applicable to this. It is, howevec, highly 
neceſſary to obſerve, that if the legiſlature had been 
defirous to ſtigmatize the preceding law, which gave 
the proceſs of capias and exigent in a writ of debt, 
it could not more effectually have done it than by 
paſſing this act. Suppoſing the former ſtatute to 
have had an operation, it muſt have taken effect in 
all caſes where a writ of debt would lie; this writ 
could clearly be brought upon a ſettled account, 
where the ſum in queſtion was aſcertained ; but, in a 
recognizance acknowledged in the Staple, the account 
was ſettled, and the ſum liquidated : upon ſuch a 
recognizance, therefore, a writ of debt would lie, 
An ample remedy was thus provided: what occaſion 
then was there for a ſecond law, which gave no new 
remedy, but merely repeated the proceſs of the for- 
mer? Either the former law had no operation, or 
it was abſurd to make this new regulation. If it 
| ſhall be ſaid, that the ſtatute de Stapulis was a par- 
tial law, and operated only in thoſe particular places 
where the Staple was fixed, the caſe will not be much 
mended. The proceſs given in a writ of debt was 
general, and operated equally throughout the whole 
kingdom, in the Staple towns, as well as elſewhere, 
The conclufion muſt therefore be, that, if the ature 
25 Edward III. had an operation, this was unneceſ- 
ſary; if a neceſſity was found for enacting this law, 
the former muſt have been deemed altogether inef- 
ficacious. : 
The evident contradiftions between theſe acts and 
the Great Charter would almoſt induce a belief, that 
the legiſſature muſt have conſidered this ſacred code 
as little more than a dead letter, bereaved of all ac- 
tivity, and forgotten by the nation. In whatever 
way we conſider it, the impoſſibility of their operat- 
ing at the ſame time muſt be apparent. Their ſpirit 
and their effect are as oppoſite as freedom is to ſla- 
by > 3 | very, 
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very, as juſtice is to oppreſſion. But we are taught, 
by the hiſtory of this reign, how eaſily the wiſeſt 
men may be led into abſurdity and error, when they 


loſe ſight of the great principles by which, as legit- 


lators, they ſhould be directed. The few indeed 


may be benefited, and may approve ; but the majo- . 


rity of the people will curſe the innovating hand, 
which, to cure a ſlight and partial evil, inflicts a 


mortal wound on the vitals of the conſtitution. Where 


the law is unfixed, where the great landmarks of our 


freedom are wantonly ſported with, the liberties of 


the people totter on an unſtable baſis. For that care 


and perſeverance with which our anceſtors afferted- 


them, we ſhould deſervedly be grateful ; but it might 
perhaps be better, that that care and that perſever- 


ance had not been exerted, than that we ſhould at 
this day be inſulted with the empty ſhow of thoſe _ 
liberties, which, while we are envied for them by 


the reſt of the world, we are conſcious that we do 
not, that we cannot, enjoy. | 55 

Notwithſtanding their evident contradiction, it ap- 
pears that the legiſlature did conſider theſe claſhing 
laws as capable of a concurrent exiſtence. It conti- 
nued to reverence and to inforce the Great Charter, 
although it had ſo materially affected, and even un- 
dermined, its moſt eflential clauſe. Within eleven 
years after the ſtatute de Stapulis was pafled, the 
Great Charter was five times poſitively confirmed *. 
Each of theſe confirmations was, in effect, a repeal 
of all laws made in derogation from it. But the 
charter was held to be confirmed in every point, and 
theſe laws were ſtill allowed to operate; a mode of 
reaſoning which we ſhould hardly ſuppoſe to have 


been adopted, did not our daily experience convince 


* 28 Edw. III. c. 1. 31 Edw. III. St. 1. c. 1. 36 Edw. 
III. St. 1. c. 1. 37 Edw. III. c. 1. 38 Edu. III. St. 1. c. 1. 
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us that it is ſtill adopted and inforced by our courts 

of juſtice. | | 
We meet with a petition on the Parliament Roll, 
36 Edward III. Num? 99. which, together with the 
King's anſwer, would be ſuthcient, were there no 
other authorities, to prove the illegality of this 
practice. It is in French, but runs thus in a tranſſa-- 
tion: “ Firſt; that the Great Charter, and the charter 
« of the foreſt, and the other ſtatutes made in his 
« time, and in the time of his progenitors, for the 
« profit of him and his commonalty, be. well and 
« firmly kept, and put in due execution, without 
e putting diſturbance or making arreſt, contrary to 
© them, by ſpecial command, or in other manner.” 
The anſwer to the petition, which makes it an act of 
parliament, is, Our Lord the King, by aſſent of 
e the prelates, dukes, earls, barons, and the commo- 
* nalty, hath ordained and eſtabliſhed, that the ſaid 
5 charters and ſtatutes be held and put in execution, 
«© according to the ſaid petition.” It is obſervable, 
that the ſtatutes were to be put in execution accord- 
ing to the ſaid petition which is, that no arreſt 
ſhall be made contrary to the ſtatutes. This cone 
cludes the queſtion ; and 1s of as great force as if it 
were printed ; for the Parliament Roll 1s the true 
warrant of an act. | | £ 
Another very excellent law was ſoon after made, 
which appears as the ſtatute 37 Edward II. c. 18. 
From this we learn, that although by the Great 
Charter no man could be taken, or be impriſoned, 
er be ejected from his free-tenement, without due 
proceſs of law ; yet that many perſons had, whether 
trom malice or otherwiſe, made falſe ſuggeſtions to 
the King, to the great danger and detriment of many 
of his ſubjects. To put a ſtop to this practice, it 
was ordained, that ſuch ſuggeſters ſhould be ſent 
before the chancellor, treaſurer, and great council: 
E 3 there 
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there to give ſurety for the due purſuit of their 
charge. Te they failed in making out their ſug- 

eſtions, they were to undergo the ſame puniſhment 
which the accuſed perſon would have ſuffered, had 
he bcen found guilty.” But the proceſs againſt the 
accuſed was to be carried on without arreſt or impri- 
ſonment; both of which this act affirms to be con- 


trary to the Great Charter and to other ſtatutes. 


This is no ambiguous declaration of the ſentiments 
entertained by the legiſlature, on the ſubject of im- 


priſonment. It were to be wiſhed that ſuch. had al- 


ways been the language of parliament. We ſhould 
not then have ſuch frequent occaſion to lament the 
inconſiſtency of our ſtatute law, or to ſhudder at the 
miſeries of our injured fellow-ſubjects 

Ihe operation of this good law was inforced and 
extended by the ſtatutes 38 Edward III. ft: 1. c. 9. 
nd 42 Edward III. c. 3. By this latter act it was 
eclared, that no man ſhall be put to anſwer without 


Preſentment before juſtices, or by matter of record, 


or by due proceſs and original writ, according to the 
old law of the land; and that, if any thing from 


thenceforth ſhould be done to the contrary, it ſhould 


be void in law, and holden for error. Within the 
ſame period, another law was framed, which highly 
deſerves our attention; the ſtatute 28 Edward III. 
C. 3. which-enacts, © That no man, of what ſtate 
* or: condition that he be, ſhall be put out of land 
4 or tenement, nor taken, nor impriſoned, nor diſ- 


inherited, nor put to death, without being brought 


* in anſwer by due proceſs of the law.” The high 
reſpect, ſo deſervedly entertained for the veracity of 
parliament, bas induced a maxim, that an act of 
parliament cannot be falſe, We muſt not date to 
imagine that this venerable aſſembly can aſſert ficti- 
tious grievances, or ordain proviſions where no neceſ- 
firy for its interference appears. Guiding our ob- 
AN open ook GE RI 


3 


LAW OF INSOLVENCY. x; 


fervations by this rule, we are warranted to ſay, that, 
notwithſtanding the conſtant jealouſy entertained: for 
the conſervation of the Great Charter, many and ory- 
ing enormities had ariſen, and the rights of the peo- 
ple had been grievouſly affected. The lands and 
tenements of the freeman had been taken from him; 
he had been arreſted; he had been impriſoned; he 
had been put to death. And he had ſuffered all 
theſe calamities, not by the judgement of his equals, 
or by the law of his country, but by the tyranny of 
thoſe who were more powerful than himſelf, counte- 
nanced and ſupported by the dangerous inſtitution of 
a ſummary and illegal proceſs. To theſe grievances 


the parliament applied a remedy; it ordained, that, 


before any man ſhould be thus affected, he ſhould 
know his accuſation, that he ſhould be allowed to 
anſwer it, and that all the proceedings againſt him 


ſbould be regulated by the due proceſs of the law; 


that is, by ſuch proceſs as the Great Charter had 
directed in confirmation of the common law. Would 
to God that ſome ſuch wiſe and benevolent ſpirit 
would actuate our preſent legiſlators, to apply a re- 


medy to tboſe enormities which now affect our con- 
ſtitutional rights! The undertaking is worthy! of 


thoſe, many excellent men who now adorn our ſenate, 
The conſciouſneſs of doing good would be the re- 
ward of their labours ; and their virtues would be 
wafted to heaven, in the prayers and the thankſgivings 
of thouſands. nr N31 DOES | 

We meet with a further proof of the exceſſes to 
which theſe oppreſſive and unconſtitutional laws had 
given birth, in a ſtatute paſſed in the 38th year of 
this king *. No ſooner: was the ſummary proceſs in 
caſes of debt permitted to uſurp on the rights of the 


common law, than an uſe was made of it, replete in- 
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deed with miſchief, yet ſuch as the framices of that 
incroaching ſtatute might have foreſeen, It was an 
inſtrument adapted to the purpoſes of oppreſſion; 
the intereſted hand of avarice or of revenge was ſuf- 
ficient to direct its impulſe ; and its courſe was 
quickly marked by diſtreſs and ruin. As ſooh as the 
ſuggeſtion of the creditor became ſufficient to war- 
rant the impriſonment of the debtor; a ready oppor- 
tunity was afforded to the worthleſs and abandoned, 

of gratifying their malice, or of ſatisfying their cu- 
pidity. To ſuch breaſts the crime of perjury is no 
otherwiſe terrible, than as the diſcovery of it may be 
attended with puniſhment. But where the propoſed 
adyantage is immediate, this conſideration is often 
diſregarded ; and where the advantage is great, the 
comparative ſimallneſs of the puniſhment 1 is often apt 
to tempt to the commiſſion of the crime. We ac- 
cordingly find, that, within a few years after this 
ſummary proceſs was allowed in a writ of debt, great 
complaints aroſe in the city of London of the a uſe 
of this permiſſion. ** Many people,” ſays the pre- 
amble to the above-mentioned act, “ are grieved and 
* attached by their body in the city of London, at 

„the ſyit of the people of the ſame city, ſurmiſing 
to them that they be debtors, and that they will 
40 prove by their papers; whereas they have no deed 
« nor tally.” Here we ſee the beginning of that 
ſcandalous abuſe, which has ſince enormouſly in- 
creaſed, and which is now arrived to a pitch, 

the moſt alarming and deſtructive. Where the 
oath of the intereſted party 1s deemed a ſufficient 
ground tp warrant an arreſt, the honeſt and the ſol- 
yent are no longer in ſecurity. It is equally eaſy to 
{wear to a large, as it is to a ſmall ſum; and the 
demand may be increaſed to ſuch a magnitude, as to 
make it impoſſible for the victim to eſcape a com- 


Fitment: The truth will indeed at length be brought 
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to light; but the injured citizen will haye endured 


the horrors of a gaol, his credit may have been 
blaſted, and all his faireft hopes of happineſs and of 
fortune may have been cut off, It required no ex- 
traordinary portion of ſagacity to foreſee theſe incon- 
veniencies. When they were foreſeen, but one effec. 
tual 'remedy could occur. So long as the cauſe re- 
mained, the conſequences would follow. It behoved 
the legiſlature to reſtore to the common law its for- 
mer force, and to eradicate from the ſoil of the con- 
ſtiturion that novel and accurſed plant, from which 
no other fruits could be expected than miſchiet and 
iniquity. But to the temporizing policy of that age, 
ſuch decided conduct was rarely known. The im- 
mediate grievance received its immediate remedy * ; 
and to another parliament was left the care of curing 
thoſe diſorders which in after- times might arife. 

Nor was it long before diſorders did ariſe. Thoſe 
partial and ill-digeſted ſtatutes did not in a leſs de- 
gree affect the happineſs of the people, than they 
undermined their conſtitutional rights. The general 
oppreſſion of the ſubject called aloud for redreſs ; 
and the legiſlature was at length convinced, that no- 
thing but the moſt decided conduct could reſtore 
the conſtitution, which, by ſuch a concurrence of 
attacks, was haſtening to its diſſolution. Palliatives 
had been tried ; they had been found unſucceſsful. 
Nothing remained but to root out the cauſe of the 
diſorder ; to fave the body, by amputating the part 
diſeaſed. In order to effect fo laudable a purpoſe, 
the parliament, which aſſembled in the year 1368, 
took this important buſineſs into conſideration. The 
grievances of the people were reducible under two 
heads; the diſregard ſhewn to the Great Charter, 
and the various ſtatutes which had been made in de- 


* 38 Edw. III. St. 1. C. Jo 


rogation 


EAA EN Eb, W  FA20< WP Ls N= S N 0 
e r 2 ” 
£ N d 5 52 . 
8 ob rt; FO nh IS 7 


& 5 Earn et” ra ne ed Aa: 
— —— C N 
% * n De Care bes l A AMS 2, omg - 1 n 7 2 ac ns Inf — ee Ls 17 5 
- VR D TIES work ed fee — * — . , 


A 


58 CONSIDERATIONS ON THE 


rogation from it. By the former, they were tanta- 
hzed with a ſhew of liberty, which they could not 
reach, and from the enjoyment, of which they were 
precluded 3 by. the latter, they loſt the privilege of - 
trials by jury, and ſuffered the miſeries of bond-men, 
Fortunately for the cauſe of reaſon and of human 
nature, the voice of truth found its way at length to 
the cars of our legiſlators, They took a decided part; 
and that part was in favour of the national rights. 
Let the Great Charter,” they ſaid, * be holden 
and kept in all points; and if any ſtatute be made 
5 to the contrary, that ſhall be holden for none *.“ 

That this act was a complete reſtitution of thoſe 
liberties which the Great Charter contained, and an 
abſolute repeal of the intermediate ſtatutes by which 
thoſe liberties had been affected, is a point too clear 
to admit of an argument. Lord Coke +; in his ex- 
poſition of the 26th chapter of Magna Charta, ex- 
preſsly affirms it. The writ de odio &, atia, he 
ſays, which had been given by that charter, was 
taken away by the ſtatute 28 Edward III. c. 9, be- 
cauſe, as ſome pretended, it had become unneceſſary; 
but as ſoon as the ſtatute 42 Edward III. c. 1. was 
enacted, theſe writs were revived; and ſo, continues 
he, in like caſes upon all branches of Magna Charta; 
for by that act all ſtatutes made againſt Magna 
Charta aps repealed g. 7 OM 

To add aught to the teſtimony of ſo great and ſa 
wiſe a man, were unneceſſary as well as preſump- 
tuous. A doctrine which has never been denied, 
wants not the ſupport of argument. 

After a detail of arbitrary and unconſtitutional 
laws, which, during a period of above ſixty years, 
had been undermining the liberties of his fellow ſuh- 


* 42 Edw. III. . + 2 Inſt. 43+ 
T 2 Jnft: 55. LORE” ets | 


jects, 
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jects, j it muſt gratify the feeling and ingenuous reader 
to arrive at a period, hen an end was put to theſe 
vexations, when the ſcourge of oppreſſion was no 


longer ſuffered to prevail. The Great Charter was 


confirmed, and every ſtatute which impeached it was 


repealed. That maſs of inconſiſtency, which ſo long 


had diſgraced our code, was annihilated. To the 


captive was ſtretched forth the hand of humanity; 


the fabrick of ſlavery was thrown from its founda- 
tion, and the genius of liberty 1. 800 maps 90 
irs ruin. "A 
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T* ſolemn declaration of the rights of the people, 
1 which we have juſt conſidered, the formal diſa- 


* 


vowal of an aſſumed illegal power, the full repeal of 


the laws inimical to the common liberty, made too 
ſtrong an impreſſion, either ſuddenly to be forgotten, 
or ſuddenly to be contradicted with impunity. For 
a while, the natural rights of Engliſh citizens ſhone 
unobſcured by the clouds of private intereſt or per- 


ſonal malevolence. The legiſlature no longer heard 


the voice of complaint, nor felt the neceſſity of ex- 
erting its interference, to ſave the ſuffering individual 
from the vengeance and oppreſſion of his fellow 


creature, The complete confirmation of the Great 


Charter, and the reſtitution of the unadulterated 
common law, had. at the time to which we are now 


arrived, as far as human prudence could foreſee, put 


the liberties of the people on a ſecure baſis, 
Before we proceed in a continuation of our hiſto- 
rica} deduction, it will be proper to premiſe one ge- 


neral principle, on which the whole of the ſucceed- 


ing argument muſt depend. The act of the 42nd 
of Edward III. c. 1. as we have proved, completely 
reſtored the Great Charter and the common law, and 
annulled every ſtatute which had been made dero- 


gatory from it. The ſyſtem of impriſonment for 


debt, therefore, at the fame moment, loſt every ſha- 


dow of legality. It fell with thoſe laws which had 


given it birth. But the practice was too general, it 
had become too familiar to the courts of juſtice, ſo 


eafily to be exterminated. Its roots had indeed been 


torn 


I 
— a . 1 8 
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torn up; the lofty tree had been caſt down: but its 
branches ſtill continued to flouriſh ; it ſtill bloſſomed 
with oppreffion ; till bore the fruits of deſtruction. 
We mult not, therefore, be furprized to find, that, 
though in a legal ſenſe the ſyſtem was overturned, 
the practice itſelf continued in uſe. E xtraordinary 
as this may appear, it is a phænomenon by no means 
uncommon 1n this country. The experience of the 
lawyer and of the hiſtorian will afford frequent in- 
| ſtances of contradictions, altogether as extraordinary, 
and as oppoſite to reaſon. The caſes of General! 
Warrants, of imprefling ſoldiers and mariners, of 
the preſent extended juriſdiction of the Courts in 
Weſtminſter Hall, and of the Marſhalſea Court, are 
all equally in point. That they are unconſtitutional, 
that they are invaſive both of the common and of the 
ſtatute law, may without much difficulty be proved ; 
but it 1s equally certain, that they are all in uſe, 
ſometimes for the benefit, not unfrequently to the 
detriment, of fociety. It is however indiſputable, 
that, in a country which boaſts of its conſtitution and 
its laws, ſuch practices are highly unwarrantable. 
They break down the fence between right and 
wrong; they confound the ideas of juſtice, and in- 
troduce an ignorant contempt for the ſettled princi- 
ples of our government. If the preſent ſyſtem is 
faulty, if it is inadequate to protect the virtuous and 
to curb the bad, let it be altered. The legiſlative 
body of the nation is ever ready to hear the com- 
plaint, and to adminiſter relief. But let not an indi- 
vidual, or any particular order of men, preſume to 
introduce or to maintain a cuſtom unauthorized by 
law ; let them not dare to adminifter injuſtice, where 
they are appointed to miniſter juſtice; let them not 
facrifice to prejudice and oppreſſion the pure and be- 
nevolent laws of their country. Hence, added to 


the little knowledge and till leſs preciſion of thoſe 
3 . earlier 
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earlier times, have ariſen the magnitude and continu- 
ance of that illegal cuſtom, againſt which theſe pages 
bear teſtimony, Hoc fonte derivata clades in patri- 
am populumque fluxit. No law remained to juſtify 
the practice; bur the practice itſelf became more 
forcible and more general than ary law. The courts 
of juſtice, which ought to have oppoſed the torrent, 
favoured and directed its courſe; the grave and 
learned guardians of the law ſubmitted their better 
judgements to the opinions and the paſſions of the 
multitude, Let us therefore conſtantly keep in mind 
this obſervation ; let us proceed in our purſuit, with 
this truth ever in view, that a general cuſtom does 
not neceſſarily imply an exiſting law; that although 
the practice of impriſonment for debt prevails, 
though it is countenanced openly by the judges, and 
tacitly by the legiſlature, if no law exiſts to warrant 
it, it muſt be illegal. f | | | 
Conformably with this reaſoning, we find ourſelves 
warranted to affert, that, from the 42d year of Ed- 


ward III. to the 19th year of Henry VII. a period of 


135 years, the law of inſolvency, and the perſonal 
liberty of the ſubject, continued on the ſame footing 
on which they had been left by the final confirma- 
tion of the Great Charter. To whatever the advo- 
cates for impriſonment for debt may alledge of the 
continuance of the practice during this period, an 
anſwer has already been given. Cuſtoms may exiſt 
which are contrary to law; their generality is no 


proof of their legality ; it only ſhews the tameneſs 


or the ignorance of the people, and the iniquity of 
thoſe delegated to watch over their ſafety. We have 
a much broader and a much more certain ground 


of argument. We have ſhewn how this cuſtom ori- 


ginared, and how it fell. From the ſame authority, 
the ſtatutes of the realm, the moſt ſacred and the 
leaſt diſputable of all records, we proceed to _—_— 
ER SR. | that, 


* 
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that, during all theſe years, this cuſtom received no 
additional ſanction. 885 
The firſt act of parliament which we meet with 
relating to this ſubject, is the 1 Richard II. e. 12. 
The preamble to this act is very full, and contains 
the reaſons which were deemed ſufficient to juſtify 
the interference of the legiſlature. We there find 
that a cuſtom had ariſen, by which many perſons, 
committed at the ſuit of their adverfaries to the pri- 
ſon of the Fleet, by judgement given in the King's 
courts, were oftentimes ſuffered to go at large by the 
warden of the priſon, ſometimes by mainprize or 
by bail, and ſometimes without any mainprize, with 
a baſton of the Fleet, and were permitted to go 
thenee into the country about their merchandizes 
and other buſineſs, and to continue long there night 
and day. out of priſon, without the aſſent and allow- 
ance of thoſe, at whoſe ſuit they were ſo adjudged to 
priſon ; by whieb, as it was alledged, a man could 
not come to. his right, or recover againſt ſuch priſon- 
ers, to the great miſchief and undoing of many peo- 
ple. This practice was therefore reprobated ; and 
the warden was ſtrictly prohibited from permitting 


it in future to be exerciſed, under very ſevere penal- 


ties. 6 | 
Notwithſtanding this law, we find that the griev- 


ance ſtill continued, by the neceffity under which 


the legiſlature found itſelf, in the ſucceeding reign, 
to paſs a new ſtatute confirmatory of the preceding. 
This, was the ſtatute 5 Henry IV. c. 4. which ſtrictly 
prohibits. debtors, condemned to their creditors by due 
proceſs of law and committed to priſon, from being per- 
mitted to go abr. | 
The next ſtatute relating to this ſubject is the 
2 Henry V. ſt. r. c. 2. It was made to reſtrain an 
abuſe of the writ of habeas corpus, as the framers 


of this flatute are pleaſed to term it. Whether it 


. 6 merited. 
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merited ſo ſevere an appellation, the reader on due 
conſideration will beſt determine. We cannot conti- 
der it more fairly than by appealing to the ſtatute 
itſelf, tor the reaſons which were deemed deſerving 
of ſo forcible an interference, and for the regulation 
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which was grounded upon them. Jt runs thus— 
«c 


Foraſmuch as many men have been condemned in the 
courts of our Lo, d the King, and in the courts of 
his progenitors, as well within the city of London, 
as in other cities and boroughs within the realm 
of England, and by virtue of ſuch condemnations 
have been committed to the priſon of our Lord the 
King, there to remain until they have made agree- 
ment to the plaintiffs to whom they were con- 
demned ; after, by their ſuggeſtion made in the 
Chancery of our Lord the King, they have had 
divers writs, called Certiorari, and Corpus cum 
cauſa, out of the Chancery of our ſaid Lord the 
King, directed to the ſheriff, or keepers of the 
priſons where {uch perſons condemned be holden, 
to have their bodics, with the cauſe of impriſon- 
ment of the condemned atoreſaid, in the Chancery, 
at the days contained in the ſaid writs : after 
which writs, together with the body, and the 
cauſe of condemnation, returned in the Chancery 
aforeſaid, the ſaid perſons ſo condemned have been 
d livered in the Chancery atoreſaid by bail or by 
mainprizc, or enlarged without bail or mainprize, 
againſt the aſſent and will of the ſaid plaintiffs, 
and without any agreement made to the ſaid plain- 
tiffs of the ſums in the which they be condemned, 
againſt the law of the land: and fo remain the ſaid | 
plaintiffs without remedy, in hindrance of the 
ſtate of ſuch plaintiffs, and in defeating of the 
zudgements given in the courts aforeſaid : Our 
Lord the King, willing herein to provide remedy, 
by the advice and aſſent, and at the requeſt of the 
| & Commons, 


LAW OF INSOLVENCY, 65 


i Commons, hath ordained and eſtabliſhed, That if 


&* any ſuch writ of Certiorari, or Corpus cum cauſa, 
6 be granted, or ſhall be granted at any time here- 
&« after, and upon the faid writ if it be returned, 
ce that the priſoner which 1s ſo holden in priſon is con- 
« denined by judoment given againſt bin, that preſently 
«© he /ha!l be remanded, where he ſhall remain continu- 
&« ally in priſon according to the law and cuſtom of the 
* and, without being let to go by bail, or by main- 
*© prize, againſt the will of the ſaid plaintiffs, until 
c agreement be made to them of the ſums ſo ad- 
« judged.” 
_ Notwithſtanding the high authority by which we 
are told, that the deliverance of ſuch priſoners by the 
Court of Chancery, on the return of the writ, was 
againſt the law of the land, we ſhall take the liberty 
to diſpute the fact, and to aſſert, that ſuch proceeding 
was ſtrictly legal, and conformable to the rules of 
the common law, and to the antient uſage of the king- 
dom. Whether or not it be true, that, in the eye 
of reaſon, impriſonment of the body, after judgement, 
in ſome certain caſes may be praper, vet it muſt be 
remembered, that the law of the land was directly 
otherwiſe. By that the body was in all caſes to be 
free from an arreft for debt, An impeachment, 
therefore, of that freedom was a grievance ; as ſuch 
it was intitled to the interference of the national 
Juſtice for redreſs. The proper mode of obtaining 
this redreſs had been pointed out by the ſtatute 
36 Edward III. ft. 1. c. 9. by which it was declared, 
that if any man, who feeleth him aggrieved contrary 
to any ſtatute, will come, by himſelt or his attorney, 
into the Chancery, and thereof make his complaint, 
he ſhall preſently have remedy (that is, by original 
writ) without elſewhere purſuing to haye remedy, 
Even before this act, in all caſes of undue impriſon- 
ment, the party complaining was intitled, of common 
F right, 
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right, to his writ of Habeas Corpus, upon which the 


gaoler was obliged to return by whom he was com- 


mitted, and for what cauſe; if, upon this return, it 


appeared that his impriſonment was juſt and lawful, 


he was to be remanded ; but if it appeared to the 


court that he was impriſoned againft the law of the 
land, the court was bound, by No of the twenty- 
ninth chapter of Magna Charta, to deliver him ; or, 
if it were doubtful and under confideration, to admit 
him to bail *. And this doctrine was confirmed by 


the reſolution of all the judges of England, in their - 


anſwers to the 21ſt and 22d articles of the Articuli 
Cleri, in the ninth year of Edward the Second, In 


the caſe of excommunicated perſons, they affirm, 


that, if the party be impriſoned, they ought, on com- 


plaint, to ſend the King's writ for the body and the 
cauſe : and if on the return no cauſe, or no ſuffi- 
clent cauſe appear, they then (as they ought) ſet 
him at liberty; for, continued they, if we ſee not 


a juſt cauſe of the party's impriſonment, then we 
ought, and are bound by oath, to deliver him. It 
muſt therefore follow, that the charge contained in 
this act againſt the Court of Chancery, of having il- 
legally releaſed or bailed priſoners on the return of 
the Habeas Corpus, was groundleſs. That high 
tribunal, unfettered by the prejudices which actuated 
the courts of law, and uninfluenced by that anxiety 
to extend its juriſdiction by which they have ever 


been miſled, was guided ſolely by the rules of juſtice 


and by the laws of the land. It was conſcious, that 
the practice of impriſonment for debt, even after a 
judgement, was contrary to thoſe laws; a ſolemn ap- 
peal was made to-it, from the tyranny of the oppreſſor; 
it acknowledged the validity of the claim, and re- 
ſtored the citizen to his liberty, and to the enjoyment 
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of his rights: After having aſcertained this point, 


we ſhall hardly be at'a loſs to determine on the pro- 


priety of the regulation introduced by this ſtatute, 


or on the reaſon aſſigned for it. If the practice of 


impriſonment for debt was not warranted by law, if 
the Court of Chancery did right, in releaſing the 


priſoner againſt whom, on the return of the Habeas 


Corpus, no juſt or legal cauſe of impriſonment ap- 


peared, how can we juſtify the ſtature whieh declares, 


that the priſoner brought up on ſuch Habeas Corpus 
ſhall be temanded, and ſhall remain in priſon accord- 
ing to the law and cuſtom of the land? 2 85 

Theſe three are the only laws, relating to this ſub- 
ject, which received the ſanction of the legiflature 
during the above period. It may perhaps be ob- 
jected, that they tend to prove the reverſe of what we 
have all along laid down, as the framers of theſe laus 
have evidently founded their regulations, upon a 
preſumption that ſuch impriſonment was uſua! an 
juſtifiable. Admitting this fact to be true, does 
ſuch conſequence neceflarily follow? It has not 
been diſputed, that the practice of impriſonment for 
debt continued ; but it has been contended, that ſuch 
practice was unwarranted by any legal authority. 
The preſumption of the legiſlature, however ſtrongly 
it may appear, does not amount to a declaration of 
the legality of a cuſtom. It never was held, it never 
ſeriouſly can be held, that where the eommon law is 
pofitive and explicit, it can be overturned and ren- 
dered of no effect, by the mere implieation of the 
legiſlature, without a fingle enacting clauſes This 
preſumption, therefore, proves nothing more than 
that, notwithſtanding the reſtoration of the common 
law and the Great Charter, the ſubjects of this king- 
dom remained expoſed to impriſonment after judge- 
ment; that the parliament knew the fact, but did 
not interfere for their relief. 
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2 


By the relation which all theſe acts bear to impri- 
ſonment after judgment only, it clearly appears that 
no other impriſonment was then in uſe. Had it then 
been the. practice to arreſt on Meſne proceſs, the le- 
giſlature would doubtleſs have uſed a different mode 
of expreſſion. The phraſe would either have been 
general, or would have ſpecified the one as well as 
the other; for both were equally within the ſpirit of 
theſe acts, and of the intention by which the framers 
of them were actuated. It cannot therefore be dit. 

puted, that although impriſonment after judgement. 
was then in uſe, it was not juſtified by law; and that 
impriſonment on Meſne proceſs was, at that time, 
not only conceived to be illegal, but was alſo as great 
a ſtranger to the practice, as it was to the laws of 
this country. | : 


i 
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CE CH was the fituation of Inſolvency in this 
country in the year 1414 ; ſuch it continued to 
be until the beginning of the fixteenth century. It 
appears from what has been ſaid, that, after the formal 
repeal of thoſe acts which had invaded the common 
law proceſs in the year 1368, that proceſs reſumed 
Its original force, It muſt as readily be admitted, 
that, unleſs ſome poſitive law has fince been made to 


reſtrain or to alter it, the ſame proceſs muſt ſtill con- 1 
tinue, and muſt, at this day, be the only legal mode, "a 
by which creditors may proceed againit their debtors. 4 
The advocates for the practice of impriſonment 1 
for debt may perhaps readily meet us on this gound. 1 
They will produce their boaſted ſtatute, the 19th of vl 
Henry VII. c. 9. They will infiſt, that by this a . 
ſanction was given to their favourite cuſtom, which . 
no ſucceeding parliament has removed. Let us ji 
peruſe this law; let us diſpaſſionately confider, whether 3 
the impriſonment of ſo many thouſand citizens of a 9 
free country can be juſtified upon its authority. 1 
The act in queſtion runs thus: —“ Foraſmuth as 3 

* before this time there hath been great delays in i 
Actions of the Caſe, that hath been ſued before the 4 


“ King in his bench, as in his court of the common 0 
« bench; becauſe of which delays, many perſons 
have been put trom their remedy : Be it therefore 
* ordained, enacted, and eſtabliſhed by the King our 
«© Sovereign Lord, by the advice and aſſent of the 
* Lords Spiritual and Temporal, and the Commons 
« 1n this preſent Parliament aflembled, and by au- 
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* thority of the FR. That like proceſs be had here- 


** after in actions upon the caſe, as well ſued and hang- 


ing, as to be ſued, in any of the ſaid courts, as in 

F actions of treſpaſs or debt.” | | 
The antient common law, which was guided in all 

its operations by a careful regard to original princi- 


ples, made a wide diſtinction hetween a Wrong Com- 


mitted. and a Right Withheld. As the guardian of 


the general peace of the kingdom, it abhorred every 


!. Tpecies of violence, and ſubjected the bodies of all 


ſuch as committed any act of force to impriſonment; 


to the King *. In purſuance of tl 
came a rule of law, that in all actions Quare vi & 


which was conſidered as the higheſt execution, being 


- a deprivation of the liberty of the offender, until he 


ſhould agree with the voting no, and pay a fine 
this reaſoning, it be- 


arms, that is, in all caſes of violence, a writ of ca- 


_ lay againſt the defendant, by which his body 


ecame liable to arreſt and impriſonment ; and in all 
ſuch actions where a capias lay in proceſs, there, 


after judgement, a writ of capias ad ſatisfaciendum 
lav, and there the King had a writ of capias pro fine. 
The reaſon of this regulation is evident. It is in the 


power of every man to behaye like an orderly and 


good ſubject; it is his duty to abſtain from injuring 


or oppreſſing his neighhour. So evident is the law 
of nature, ſo diſtinctly is it imprinted on the heart 
of every individual, that even the weakeſt and moſt 
vninſtructed cannot plead an ignorance of its pre- 
cepts. It can very rarely happen, that a man ſhall 
do wrong without a previous conſciouſneſs of the na- 
ture of his offence; but it will often happen, that 
an ungoverned temper may hurry him away, that a 


deſire of appropriating to himſelf the good things, 


of which he envies another the poſſeſſion, may tempt 


* 3 Co. 12, : 
1 him 
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him to commit a violence or an offence. On theſe 
occaſions, the municipal law appeared as the vindi- 
cator of the law of nature; it annexed a penalty to 
the offence which the latter had prohibited ; it gave 
new force to the diſregarded voice of conſcience. 

But very different was the reaſoning, which our 
wiſe forefathers adopted in the caſe of a Right With- 
held. They conceived, that every man, being abſo- 
| lute maſter of his own property, and at free liberty 
to diſpoſe of it in any manner he pleaſed, would of 
courſe be cautious in the management of it, and 
would not intruſt it to any but thoſe in whom he 
could confide. The toregoing principle had com- 
| pletely ſecured to him the peaceable enjoyment of 

bis own ſecurity and property; a violent interruption 
of that enjoyment was conſidered as a wrong, and as 
| ſuch was liable to puniſhment. But a loan of money, 
or a bailment of goods, were his own voluntary acts. 
As ſuch, being compellable to do neither, he was 
deemed to be accountable to himſelf for his own 
inattention, if the borrower of the money were defi- 
cient at the day of payment, or if the purchaſer of 
the goods neglected or refuſed to ſatisfy him for their 
amount. But even here, in compaſſion to human in- 
firmity, and for the maintenance of good faith, the 
law of his country did not leave him without a re- 
medy. It did not indeed permit him to become a 
judge in his own cauſe; nor did it annex to this 
merely civil offence the fame puniſhment, which it 
had provided againſt the attempts of violence. Al- 
though the lender or the ſeller might have acted in- 


cautiouſly, the borrower or the purchaſer was not to 


be ſuffered to obtain an unfair advantage froin his 
want of prudence. An honeſt contract, from its very 
eſſence, required a due completion. At the moment 
when a man advanced his money or his goods, he 
acquired a right of ſatisfaction; this right was not 
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to be defeated at the will of the perſon whom he 
had ſupplied, or to be fatisfied otherwiſe than by an 
adequate return, To compel this return, to ſupply 
the defective honeſty of the defendant, the law was 
ever awake, and ever ready to exert its interference. 
But, by the failure of a merely perſonal contract, un- 
accompanied by any act of violence, the defaulter | 
was not ſuppoſed to have forfeited his liberty. Ihe 
common law weighed offences in the balance of juſ- 
tice, As perſonal liberty and perſonal ſecurity were 
rights of equal importance, the citizen who off: nded 
againſt the latter was reaſonably puniſhed by a pro- 
portionable deprivation of the former. Perſonal 
property, however, ſtood in a different light. 4s an 
adſcititious acquirement, it could not be placed on 
a level with the more important natural rights. Of- 
fences therefore againſt it were not to be puniſhed 
in the ſame way. A more reafonable method was 
deviſed, þy which, without depriving him of liberty, 
a man might be compelled to reſtore what he un- 
juſtly detained. We have already ſeen what that 
method was, and how complete and ſatisfactory it 
muſt have been. We have allo ſeen by what means 
a new procedure was introduced. It were therefore 
needlets to repeat what the reader will doubleſs per- 

tectly remember. 8 3 
Evident, however, as ſuch a diſtinction was, it was 
overlooked by this parliament; and a ſweeping 
clauſe, confounding the natural with the adventitious 
rights of man, declared, that in all Actions upon the 
Cafe (that is, in plainer words, in almoſt every poſ- 
4 a debtor could ftand with regard 


to his creditor) his body ſhould be liable to impri- 
ſonment. Such has been the conſtruction 1nvariably 
put upon this ſtatute; and on the words,“ That 
„ like procets ſhall thereafter be had in actions upon 
* the caſe, as in actions of treſpaſs or debt,” Has 
Po fog „ been 
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peen founded the doctrine of impriſonment on Meſne 

\rocefs, as well as that upon a judgement, Ir is our 
Fufin eſs however to conſider whether this conſtruction 
has been rightly adopted, and whether this ſtature 
has laid a foundation ſufficient to warrant lo ęnor- 
mous a ſuperſtructure. 

The authority here given is not independent and 
abſolute ; it is not ſimply faid, that for the future, 


in Actions upon the Cate, the perſon of the defendant 


ſhall be liable to impriſonment ; but the proceſs is 
directed to be the ſame as in Actions of Treſpaſs or 
Debt. Let us therefore examine what that proceſs 
was in each of theſe ſeyeral actions. 

In the confideration of an act of parliament which 
operates ſo ſtrongly againſt the ſubject, the avowed pur- 
poſe of which is to deprive him of his natural liberty, 
we muſt tie ourſelves down to the ſtricteſt rule of 
conſtruction. No latitude of interpretation is to be 
admitted. So much as the direct letter of the law 
will permit, and no more, is to be allowed to ope- 
rate. Guiding ourſelves therefore by this rule, we 
muſt pronounce, that ſo much of the enacting clauſe, 
as deduces the future procefs in Actions upon the 
Caſe from that directed in Actions of Debt, 1s merely 
void and of no effect, if, by that part of the clauſe, 
is meant a power of committing an inſolvent to pri- 
lon. When we meet with an act, the operation of 
which 1s by compariſon, we are firſt to confider what 
was the effect of the former ſtature, on which this is 
founded, and to which it muſt be confined. And in 
doing this, we are not to attend to the abuſes which 
may have ſprung from it, or to the corrupted practice 
which the intereſt of individuals may haye eſtabliſhed. 
In a law invaſive of a natural right, we muſt be con- 
tined to the law itſelf. Conformably with this rea- 
ſoning, we muſt refer the reader to the fourth chapter 
of this part of the work, where he will mect with 

the 
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the hiſtory of the introduction of the ſtatute 25 Ed- 
ward III. ſt. 5. c. 17, by which the ſame proceſs, 
which had been uſed in a writ of accompt, was at- 
tempted to be introduced in an action of debt. He 
will there find that this attempt was unſucceſsful ; 
the two accountant acts having been repealed by the 
34 Edward I. ſt. 4. c. 4. they could legally give no 
. proceſs. A new proceſs, therefore, founded ſolely 
upon them, was a mere nullity. But upon this ſe- 
cond pretended proceſs, which in fact exiſted no 
where but in the imaginations of thoſe who were in- 
tereſted to maintain it, could any third proceſs be 
founded? Where there were no premiſes, could 
there be any concluſion ? Yct ſuch is the caſe of the 
law now before us. It directs the proceſs to be the 
fame as in an Action of Debt. If therefore impriſon- 
ment in an action of debt was founded ſolely on a 
- proceſs which had ceaſed to exiſt ; if the act itſelf 
which directed it has, agreeably with the reaſoning 
towards the end of the ſame chapter, been ſince re- 
pealed by the ſtatute 42 Edward III. c. 1. we can 
draw no other inference, than that this part of the 
enacting clauſe in the 19 Henry VII. c. 9. is abſo- 
lutely void. | 4 | | 
With regard to the other branch of this enacting 

clauſe, which directs the proceſs to be the ſame as 
in actions of treſpaſs, 2s it differs very eſſentially 
trom the former, ſo muſt it be conſidered very dit- 
ferently. Here there was ſome ground to go upon : 
the perſon of the defendant in Actions of Treſpaſs 
was liable to impriſonment. But even here the cauſe 
of humanity does not want an argument. Ever 
mindſul of thoſe great principles ot natural juſtice, 
t1at the puniſhment ſhall be proportioned to the ot- 
tunce, that the natural liberty of a freeborn citizen 

a tree covntiy ſhould be held ſacred, we may 
conſider 
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conſider what effect could legally be produced by 

this branch of the act. | 

And here we ſhall find a material difference, be- 
tween the proceſs uſed in Actions of Treſpaſs, and that 
ſummary method of proceeding with regard to deb- 
tors which has been founded upon it. In Actions of 
Treſpaſs, the impriſonment of the defendant was not 
allowable in the firſt inſtance. It was neceſſary to 
commence with an original writ, called a Pone, or an 
Attachment, which iſſued from the Court of Chan- 
cery, and was directed to the ſheriff, tor the purpoſe 
of compelling the defendant to appear in court on 
the day of the return of the writ. f the defendant 
voluntarily appeared at the time preſcribed, he was 


ermitted to find pledges for his tuture attendance, 


until the ſuit ſhould finally be determined. If, on 
the other hand, he proved refractory, or neglected 
to appear, the law purſued a courſe different from 

that which it adopted in the caſe of a merely civil 


action. As in all caſes of treſpaſs, the ground of 


the ſuit was a wrong committed, not, as in the others, 


a right withheld, the violence of the wrong was ſup- 


poſed to require a more ſummary remedy for the 
party aggrieved, The ſociety, which was wounded 
through the fides of the individual, was warranted in 
withdrawing its protection from the offender. To 
puniſh a breach of the peace, and to prevent it in 
tuture from being diſturbed, a proceſs was provided 
againſt the perſon of the contumacious defendant. 
This proceſs was by a judicial writ, called a capias 
ad reſpondendum, iſſuing out of the court into which 
the original was returnable. By this the ſheriff was 
authorized to take the body of the defendant, to 
keep him in ſafe cuſtody, and to produce him in 
court. Cn his production, the intention of the writ 
being anſwered, he was at liberty to procure his per- 
ſonal releaſe, by finding ſufficient and reſponſible 


mainpernors 


rr 
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mainpernors or ſureties, who became anſwerable for 
his due appearance from time to time in court, there 
to abide the event of the judgement. It he were 
unable to procure ſuch ſureties, the ſame principle 
which had induced the interference of the court 
ro compel his appearance, pointed out the neceſſity 
of committing him to confinement, in order to pre- 
vent him from eſcaping that juſtice, before which he 
had manifeſted his unwillingneſs to appear. This 
being the regular and legal proceſs in Actions of Treſ- 
paſs, the fame, and no other, thould be adopted in 
Actions upon the Caſe. To the experience of every 
impartial man we appeal, whether ſuch a proceſs has 
been adopted. Admitting for a moment every prin- 
ciple, on which we hitherto have proceeded, to be 


falſe, on this propoſition we might confidently ground 


our argument ; that ſo far only, as the preſent proceſs 
in Actions on the Caſe correſponds with that which 
legally could be inforced in an Action of Treſpaſs, 
it is good; beyond that, it is unjuſtified even by 
this law, and is an incroachment on the rights of 
the ſubject. | ET 

As to the reaſon and the propriety of this new 
regulation, ſomething has already been ſaid. Thoſe 
additional obſervations, which a review of the whole 
ſubject might juſtify, will more properly find a place, 
where, in the courſe of our reſearches, we ſhall ar- 
rive at the period, when the evils, originating from 
this proviſion, aroſe to a magnitude unforeſeen, and 
to a degree of atrocity unlooked for by the legiſla- 
ture. To that period we now proceed, when Op- 
preſſion, once more let looſe, lifted up her head on 
high; when, with Ignorance and Abſurdity, her two 
fore-runners, the exercited her deſpotic ſway ; while 


Freedom fted from her approach, Population and 


Induſtry ſunk beneath her graſp. 
CHAP. 
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E r un 
EF O RE we proceed to a detail of the enor- 


mities, conſequent upon the ſyſtem which 

was at this time adapted, it will be proper to conſider 
what that ſſyſtem really was, and how far the general 
practice was warranted by the law. The reader is 
already aware, that, as this doctrine was totally a 
ſtranger ta the common law, it could become legal 
only by the ſanction of acts of parliament, which 
originally were clear and unequivocal, and which 
were neither virtually nor actually repealed. By this 
rule we are to judge of every part of this ſyſtem. 
As no law ever paſſed which declared in expreſs 
words, that, in all caſes, the body of the debtor ſhould 
be ſubject to impriſonment at the will of the creditor, 
we muſt reſort to thoſe particular ſtatutes, which gave 
this power in particular inſtances. Without now 
diſeuſſing the queſtion, whether theſe laws, after they 
were made, were competent to confer this power, we 
are warranted in aſſerting, that the power, thus de- 
rived from theſe laws, whatever it was, could endure 
no longer than the laws themſelves did. It therefore 
follows, that the two accountant acts of the 52 Hen- 
ry III. c. 23. and 13 Edward I. c. 11. and the act of 
25 Edward III. ſt. 5. c. 17. which extended the 
proceſs given by them to actions of debt and detinue, 
having been annulled by the ſubſequent confirma- 
tions of the Great Charter, and particularly by the 
42 Edward III. c. 1. are to be conſidered as having 
no longer any authority to juſtify the proceſs founded 
upon them. The ouly remaining act was the 19 


Henry 
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Henry VII. c. 9. which gave the ſame proceſs in 
Actions upon the Caſe, as in Actions of Treſpaſs. This 
indeed continues unrepealed ; and, however contrary 
it may be to the reaſon of the common law, and to 
the rights of Engliſhmen, it muſt be allowed, even 
at the preſent day, to ftand in force. We are not, 
however, to allow to it a greater extent than a ſtrict 
conſtruction will warrant.” Whatever force it has is 
concentered in itſelf, and cannot be extended fo as 
to comprehend any other ſpecies of actions. The 
concluſion muſt therefore be, that in Actions upon 
the Caſe alone proceſs of capias may legally be uſed; 


that in Actions of Account, of Debt, and of Derinue, 


the antient proceſs adopted by the common law is 
the only proces which ought now to be adopted 


by us. 
But this ane as it did not ſuit with the 


convenience of intereſted individuals, or of equally 


intereſted. courts of juſtice, was very ſpeedily diſre- 
garded. The fame proceſs, which was now intro- 
duced in Actions upon the Caſe, continued to be uſed 
in Actions of Account, of Debt, and of Detinue. In a 
word, the practice throughout the kingdom was pre- 
cilely the lame, as if a law had been paſſed, allow- | 
ing generally the impriſonment of the defendant. i in 
all poſſible caſes of inſolvency. 8 
That many and great evils ſhould have ariſe from 
a ſyſtem ſo corrupt and unconſtitutional, cannot be 
ſurprizing. When the laws were thus diſregarded, 
when the liberties of the people were in this arbi- 


trary manner affected, the natural conſequences were 


oppreſſion, perjury, diſtreſs, and ruin. . But whence 
are we to draw our proofs, to juſtify this repre- 
ſentation? Such aflertions, we ſhall be told, 
ſhould be well authenticated; vague accuſations 
cannot carry a weight, ſufficient to impeach the vir- 


tue * a whole people, or to eriminate the conduct 
of 
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of the venerable interpreters of our law. Facts, and 


thoſe of a nature not to be diſputed, are to be pro- 
duced, before we can give our affent to charges fo 
atrocious. Although the experience of every man 
may perhaps afford him ſuch facts, yet we do not 
mean fo lightly to reſt our evidence. We have 
proofs of the higheſt and moſt ſacred nature. The 


voice of the legiſlature itſelf, awakened by the cries 


of the unhappy, will proclaim the truth of our 
charges. Let us liſten to that authority, which heard 
the complaints of the miſerable, which lamented and 
deprecated the enormities of the oppreſſor, which. 
adminiſtered occaſional and partial remedies, but 


which permitted the cauſe of the diſorder to continue, 


and ſanctified, by its connivance, the abuſes which 
it ought to have exterminated, ; | 
In all cafes where men, apprehenfive of no danger, 
are lulled into a falſe ſecurity, a long time muſt 
elapſe, before they can be brought to give up this 
flattering idea. The partial ſufferings of individuals, 
however grievous to themſelves, do not immediately 
affect the community. Nor do the evils of Corrup- 
tion diſplay themſelves at once in their full colours. 
Timid at firſt and cautious, it flies from the 
public view, and ſhelters itſelf in privacy. As 


by degrees it grows ſtronger, it aſſumes a new bold- 


neſs; the further it advances in its courſe, the more 
obfcure its origin becomes: the people, who perhaps 
were hardly aware of its commencement, who knew 
not its tendency, and theretore were unable to pro- 
vide againſt its effects, at length arouſed to a ſenſe 
of the miſeries it has entailed, behold with mingled 
horror and diſmay the monſter whoſe growth they 
had neglected to watch. They at once find them- 
ſelves at the mercy of a pitileſs tyrant, who tramples 
with impunity .on their liberties and rights; they 
view him inveſted with the inſignia of law. Sur- 

1 | | rounded 
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rounded by minifters of juſtice, countenanced by 
thoſe appointed to watch over the conſtitution, he 

overns with a rod of iron. The liberties of the 
tree citizen fall before him; the lapguage of mercy 
and of reaſon is no longer heard; perſonal ven- 
geance, oppreſſion, and perjury, invited as it were to 
diſplay their malevolent powers, combine their torcc, 
and multiply deſtruction, 

Such was the ſituation of this country in the year 
1566. The act of 19. Henry VII. c. 9. from which 
probably no ſuch diforders had originally been ex- 
pected, had, during a period of above ſixty years, 
ſufficiently extended its baleful influence, It is in- 
deed difficult to imagine how it was poſſible, in a 
country like this, far abuſes to ſwell in fo ſhort a 
time to ſo tremendous a magnitude, The circum- 
ſtance itſelf is ſo little probable, that evidence of a 
common nature will hardly be admitted to prove 
it. It is, however, too completely proved, by the 
declarations contained in the ſtatute 8 Elizabeth, c. 2. 
which was made to remedy and to prevent a conti- 
nuance of this crying grieyance, In this act, the 
legiſlature informs us, that it was become uſual for 
. divers perſons, of their malicious minds, and without 
. any juſt cauſe, to cauſe and procure their fellow ſub- 
jects to be greatly moleſted and troubled, by attach- 
1 ments and arreſts made of their bodies, as well by 
9 proceſs of Latitat, Alias et Pluries Capias, ſued out 
. | of the court of King's Bench, as by Plaint, Bill, by 
bother ſuit in the court of the Marſhallea, and within 
the city of London, and other places, where there 
was liberty or privilege to hold pleas of debt, treſ- 
paſs, and other perſonal actions and ſuits ; when the 
parties ſo arreſted and attached were brought forth 
ro anſwer the actions brought againſt them, very fri- 2 
guently no declaration or maiter was laid againſi them, | 


to Which they might make anſwer; by means. of | 
7 | | which 
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which the defendant was maliciouſly put to great 
charges and expences, without any juſt or reaſon- 
able cauſe. Yet nevertheleſs, continues the ſame 
authority, hitherto, by order of the law, the party fo 
grieved and vexed could never have any coſts or da- 
mages awarded to him, for ſuch unjuſt vexation and 
trouble. | 
By this authentic declaration, we find how deplor- 
able was then the ſituation of unprotected individuals. 
The power of arreſting a defendant, improper and 
impolitic enough in the hands of the faireſt creditor, 
was already converted into the inſtrument of malice 
and oppreſſion. No man could be guarded from it ; 
the moſt perfect ſolvency was become an inſufficient 
protection, =T | 
To remedy the inconvenience, to which perſons 
were expoſed by theſe falſe and malicious impriſon- 
ments, the ſtatute ordained, that if, within three days 
after the defendant had put in bail, the plaintiff did 
not file his declaration; or if, after putting in ſuch 
declaration, he did not proſecute his ſuit with effect, 
but ſhould wilfully ſuffer .it to be delayed, or to be 
diſcontinued, or ſhould be non-ſuited ; the judges 
ſhould award to the perſon ſo vexatiouſly arreſted 
his coſts, damages, and charges, to be ſatisfied by the 
plaintiff. | | | 
This, however, was not the only grievance which 
called for redreſs. It was grown to be a common 
practice, for any man, who envied the proſperity of 
his neighbour, who was deſirous of putting out of 
his way a more ſucceſsful competitor, or who wiſhed 
to gratify the calls of perſonal hatred, to cauſe an- 
other to be arreſted at the ſuit, either of ſome perſon 
who in fact did not exiſt, or of ſome one who had 
no cauſe of action, and who was ignorant of the 
malicious proftitution of his name. To what lengths 
will not the depravity of mankind go, when an 225 
| mited 
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mited field for the exerciſe of their paſſions is afforded 
to them, when the municipal law dares to remove 
the ſacred land-marks of the law of nature? What 
apology can be made for a practice, which thus in- 
ſtantly as it were opened the ſluices of oppreffion, 
of fraud, of perjury, nay, oftentimes perhaps of for- 
gery? Will other nations, which look with an en- 
vious eye on our vainly boaſted liberties, believe that 
on Engliſh ground ſuch enormities were ever com- 
mitted ? Can they believe that ſuch enormities are 
ſtill committed; that the caufe of them is known, 
and that it ftill is permitted to exiſt? Such, never- 
thelefs, is the truth; fuch muſt continue to be the 
truth until the legiſlature, opened to conviction, 
ſhall at length extend a foſtering hand to heal the 
wound, which former legiſlatures have inflicted upon 
the conſtitution. But if this expected time ſhould 
ever arrive, decifive meaſures muſt be taken, and 
a different courſe muſt be purſued, from that which 
the:framers of the ſtatute now before us followed. 
They were farisfied with denouncing againſt the of- 
fender an impriſonment for fin months, treble da- 
mages, and a forfeiture of 10/.* Was this ſuffici- 
ent? Was here the balance of juſtice equally 


:,-.- weighed? What compenſation was hereby given to 


55 
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OT 


the injured citizen? How could the loſs of his cre- 

dit, the murder of his tuture expectations, the im- 
. priſonment of his body, the miſery, the ruin of bimſelf 
and of his poſterity, be afſefled in damages? Nor was 
the penalty of fix months impriſonment, and a fine of 
ten pounds, ſufficient to reſtrain the malice or the 
vengeance of the depraved. Amidſt the innumerable 
combinations of human intereſts and paſſions, how 
frequently will opportunities occur, where the ad- 
vantage expected from iniquity may overbalance the 


puniſh- 
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puniſhment to be dreaded from a detection? When 
we find, that even the ſevereſt denunciations but in- 
effectually prevent the daily commiſſion of offences, 
what can be hoped from this ſlender and ineffectual 
barrier? But, in this particular inftance, it was 
doubly incumbent upon the law-makers to be watch- 
ful. From the very nature of the offence, it fre- 
quently muſt have happened, that the perpetrator of 
the crime could not be dilcovered. Where a man 
was fo loſt to virtue, as to break through the laws 
of morality, and to perſecute another upon whom he 
had no demand, he muſt have been ſenſible, that, by 
going one ſtep farther, he might effectually ſecure 
himſelf from every poſſibility of danger. To callous 
confciences a ſucceſſion of crimes is natural. 
By adding perjury to fraud, by afluming himſelf, 
or by engaging another to. aſſume, a borrowed 
name, he might obtain every thing which a male - 
valent heart could deſire. he unſuſpecting 
victim of his malice would be torn from his dwel- 
ling, would be immured in a dungeon; his proſperity 

would be blaſted, and his remedy would be defeated : ' 
while his perſecutor, triumphant in ſucceſsful malice, 
and glutted with deſtruction, would Rand ſecure, 


and, throuded in the darkneſs of inexplicable myſ- 


tery, mock at the impotence of idle laws, 
Enormous as was the grievance, for which a re- 


medy was propoſed by the preceding act, it was but 


a part of the miſchiefs which aroſe from this oppreſ- 


| five practice, and conſequently the wholeſome ope- 


ration of the ſtatute the 8th of Elizabeth, c. 2. was ex- 
tremely eircumſeribed, and confined to a few of the 
unhappy ſufferers. The gaols became daily more 
crowded with priſoners ; the cries of the unhappy 
{till were heard, for the miſeries of the people ſtifl 
continued unrelieved. Theſe cries aſcended even to 
the throne; and the monarch was moved to pity the 

| G 2 calamities 
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'calamities of her ſubjects, to reftore to' freedom and 
- to happineſs the honeſt and the induſtrious. How 
are we to lame, that the ſoundneſs of her judge- 
ment did not equal the benevolence of her heart 
It might be 1magined, that the moſt ready, as well 
as the moſt effectual way to accompliſh this purpoſe, 
would have been to confider the cauſes of theſe ac- 
knowledged grievances, to examine the laws, and the 
practice of the ſeveral courts of juſtice, which had 
given birth to a cuſtom impolitic and inhuman in 
itſelf, and inadequate to the intended purpoſe. Had 
ſuch a courſe been purſued, the community would 
probably have been relieved from the miſeries under 
which it laboured, and theſe pages might never have 
been ſubmitted to public conſideration. But the 
fame miſtaken policy, which, like a charm thrown 
upon the operatipns of the legiſlature, had in ſo many 
inſtances prevented them from doing effectual good, 
in the preſent inſtance equally impeded the praiſe- 
' worthy intentions of the ſovereign. Queen Elizabeth 
ſaw no farther than her parliament had ſeen : her 
- regulations, therefore, however well and charitably 
intended, produced but little real advantage. Hav- 
ing taken into conſideration the complaints and ſup- 
" plications of many of her ſubjects impriſoned in the 
King's Bench and Fleet, and commiſerating their 
- diſtrefles, ſhe iſſued a proclamation, bearing date the 
20th day of April, 1585, authorizing certain com- 
mifſſioners therein mentioned, to order and compound 
controverſies and cauſes between priſoners and their 
creditors, and ſuch others by whom they were de- 
tained priſoners or in execution *. This commiſſion 
continued in force until her death; ; and, according 
to the ſyſtem of thoſe times, was conſidered as having 
the force of a law. Of what confequences it was 
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productive, we are unable to ſay. It ſhould ſeem 
probable, that it could be productive but of little 
good; particularly as it was ſo ſoon after found ne- 


ceſſary to deviſe a new regulation, grounded, among 


other things, upon the inexpediency of the former. 
But before we proceed to the conſideration of this 
new regulation, we muſt take notice of a very remark- 
able deciſion of one of our ſuperior courts of juſtice, 
upon the circumſtance of the legality of the practice 


of impriſonment for debt. In the year 1586, three 


perſons, Clere, Woodhouſe, and Gervys, acknow- 


ledged a recognizance of 200/. in the Court of Chan- 


cery to Ognell; on which, in the following year, 
Ognell fued a Scire facias out of the ſame court 
againſt the recognizors, upon which a return of Nihil 
was made. The ſame thing happened upon a ſecond 
Scire facias; whereupon judgement was given that 
the plaintiff ſhould recover, &c. and that he ſhould 
have execution againſt them. In conſequence of 
this, he ſued out a writ of Levari facias; upon which 
it being returned that they had nothing, the court 
awarded a Capias ad fatisfaciendum, directed to the 
ſheriff of Norfolk; by force of which he arreſted 
Woodhoule and Gervys, who afterwards made their 
eſcape. On this eſcape, Ognell brought an action 
of debt againſt the ſheriff in the Court of Exchequer. 
On the hearing of the cauſe, it was reſolved by the 
Chief Baron Sir Roger Manwood, and the other Ba- 
rons, that the award of the Capias ad ſatisfaciendum 
was erroneous z for by law the bodies of the recogmizors 
were not liable to execution &. " | | 


This is a determination of great authority, and is 


little leſs than concluſive in the preſent queſtion, as 
it ſhews the opinion which honeſt and unbiaſſed 
Judges entertained of the ſtatute the 25th of Edward 


* 8 Co. 142,---Trin, 31 Eliz. 
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the Third, which gave the proceſs of Capias in debt. 
'They muſt have conceived that this ſtatute had no 
legal operation; otherwiſe they could not have diſ- 
puted the propriety of the arreſt. | For their decifion 
was grounded on the principle of the common law ; 
by which, as well as by the ſtatute 13 Edward I. 
©. 18. when an individual ſued a recognizance or a 
judgement for debt or damages, he could not have 
the body of the defendant, nor his lands (unleſs m 
ſpecial cafes) in execution. Now had they con- 
_ ceived that the ſtatute of Edward III. had any legal 
operation, they muſt have made a contrary determi- 
nation, and muſt have admitted that the courſe of the 
common law had been ſuperſeded by it. As the 
determination ſtands, it is a very convincing proof in 
favour of our argument ; and ſhews, in the moſt evi- 
dent manner, that the judges did not admit the ſtatute 
of Edward III. to have any authority. A fingle deci- 
fion of this concluſive nature is a ſtronger argument 
than the longeſt practice. A cuſtom, however rad1- 
. cally bad, may be ſupported and cheriſhed by the 
intereft of individuals, und by the prejudices or the 
ignorance of the multitude. But the judgement of 
aà court of juſtice, founded on a conviction, the refult 
of ſerious and unbiaſſed reatonimg, becomes the teſt 
of truth, and an unerring land-mark amid the con- 
fuſion of genera] uncertainty. 
We row procced to the new regulation, framed 
for the purpoſe of improving upon the charitable 
' proviſions of Queen Elizabeth. This was a procla- 
mation of King James the Firſt, dated at Weſtminſter 
on the 11th day of November, 1618, under the privy 
feal, and directed to the two Chief Juſtices, rhe 


if 0 Judges. and Barons of the Exchequer, the Maſters 
4 + Cro. Jac. 450. 2 Inſt. 394. Vide Sir William Harbert's 
A Caſe. 3 Co. 11. d. 1 | 
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of the Court of Requeſts, the Serjcants at Law, the 
Attorney and Solicitor General, the Artornies ot the 
Court of Wards and of the Dutchy of Lancaſter, the. 
Deans of St. Paul's and St. Peter's, the Recorder of. 
London, the Chancellor of the Biſhop of London, 
the Maſters in Chancery, the Clerk of the Crown and 
the Prothonotaries of the King's Bench, and to the 
Prothonotaries of the Common Pleas *. After briefly. 
reciting the proclamation of Queen Elizabeth, his. 
Majeſty proceeds thus :—*© And whereas for that 
certain clauſes contained in the ſaid commiſhon 
% have ſeemed unto ſome to be derogatory to the 
« common laws of this our kingdom, and alſo for 
that by colour of the ſaid commiſſion, which was 
intended for the charitable relief of poor, miſer- 
able, and diſtreſſed perſons, ſundry refractory and 
© obſtinate debtors, which rather wanted will than 
«© means to ſatisfy their juſt debts, took occaſion to 
© moleſt and trouble their creditors; We, whoſe 
e princely care and vigilancy always watcheth to 
<« prevent all occaſions of inconvenience to our lov- 
« ing ſubjects, eſpecially ſuch as tend to the breach 
© of our laws, have hitherto foreborn the renewing 
« of the ſaid commiſſion, which our forbearance, as 
it hath wrought a good effect by diſcouraging of 
< obſtinate and wilful debtors, that ſeek nothing 
* more than evaſions to avoid the payment of their 
« juſt debts, ſ it hath been found by experience, that, © 
&« for want of that, or ſome other like charitable courſe 
« for the relicf of ſuch as are truly and indeed poor, 
« diftrefſed, and miſerable, and want means to ſatisfy 
« their creditors, hath been an occaſion to peſter and 
«© fill our priſons with the bodies of thoſe perſons, whoſe 
i impriſonment can no way avail their creditors, but 


* Rym, Fœd. Tom, XVII. fol. 116,—Rot, Pat. 16 Jac, I. 
p. 16, dorſ. | 
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rather is an hindrance to the ſatisfa&ion of their 


debts, for that, during the time of their reſtraint, 


they are in no wiſe able to go about, or attend their 
lawful buſineſs, but muſt of force conſume themſelves 
and that little they have miſerably in priſon: We 
therefore, upon due conſideration had of the pre- 
miſes, by the advice of our right truſty and right 
well-beloved Councellor, Sir Francis Bacon, 
Knight, our Chancellor of England, and alſo of 


divers of our principal Judges of our Courts of 


Weſtminſter, have thought fit and determined to 
preſcribe and direct ſuch a moderate courſe, as 
that neither the inſolvency of wilful and obſtinate 
debtors ſhould be thereby encouraged to the de- 
rogation of our laws, nor yet our grace and cle- 
mency be wanting unto ſuch to whom it ſhall be 
meet to extend the fame: * 

Know ye, therefore, that We, of our ſpecial 
grace, certain knowledge, and meer motion, have 
made, conſtituted, and appointed, and by theſe 
preſents do make, conſtitute and appoint you to 
be our commiſhoners, and do hereby give and 
grant unto you, or any three or more of you, full 
power and lawful authority, at all and every time 
and times from henceforth, ſo often as to you, or 
any three or more of you as is aforeſaid, ſhall 
ſeem convenient or needful, within or during the 
time of Faſter Term, Michaelmas Term, and Hi- 
lary Term, or any of them, or within ſeven days 


before the beginning, or after the ending, of every 


of the ſaid terms reſpectively, and not otherwiſe, 
to aſſemble and meet together, in ſome ſuch con- 
venient place in or near our city of London, as 
you, or any three or more of you, ſhall think fit, 
for the execution of this our commiſſion, and be- 
fore ſuch your meetipg, by warrant under your 
hands, or the hands of any three or more of you, 

. : | „ (whereof 


6 
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(whereof ſome of the judges of the court, by or 
from which ſuch priſoner or priſoners ſhall be 
committed, to be always one) upon reaſonable 
warning, and at the charges of the priſoners, to 
call before you, as well ſome perſon ſufficiently 
inſtructed for and on behalf of ſuch diſtreſſed pri- 
ſoners as now are, or hereafter ſhall happen to be, 
impriſoned in our ſaid priſons of King's Bench 
and the Fleet, or either of them, by reaſon of or 
for any action of debt, action upon the caſe, treſ- 
paſs, detinue, trover, or other perſonal action, 
judgment, or execution, whereof the debt or 
execution ſhall not exceed the ſum of two hun- 
dred marks; as alſo the creditors and ſuch others 


as have the benefit of the actions, ſuits, judge- 


ments, or executions, for which they are detained 
in priſon, and the executors, adminiſtrators, and 
attornies of every of them, and all other perſons 
whatſoever to whom it ſhall appertain, or ſome 
perſons ſufficiently authoriſed and inſtructed for 
and on their behalf, whom we do hereby com- 
mand to appear before you upon ſuch your war- 
rants, either in their own perſons, or by ſome 
other ſufficiently inſtructed and authoriſed on their 
behalf; and, at ſuch your meeting, to receive the 
ſupplications and complaints of the ſaid diſtreſſed 
priſoners, and by all lawful ways and means to 
inform yourſelves, as well of the due debt, da- 
mage, and duty, for which ſuch action, ſuit, plaint, 
judgment, or execution, is or ſhall be proſecuted, 
obtained, or gotten, as of the certain eſtate and 
hability of the priſoners. how to pay and diſcharge 
the ſame; and thereupon by all good and lawful 
ways and means to treat, perſuade, mediate, and 
precure compoſition and agreements with the cre- 
ditors or other perſons which have, or ſhall have, 
the benefit of ſuch actions, ſuits, judgements, or 

| „ executions, 
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executions, wherein our pleaſure is, that ſome of 
the judges of the court, by or from which the 
ſaid pritoner or prifoners ſhall be committed, ſhall 
be privy and conſenting to the concluſion of ſuch 
compoſitions and agreements ; and that ſuch of 
you our faid commiſſioners as ſhall go about fuch 
compoſitions, ſhall do your beſt endeavour that 
the poor priſoners, by your means and mediation, 
may be reheved, and have ſuch reaſonable years, 
days, and times of payment, for ſuch of their debts 
and damages, as they ſhall be preſently able to ſa- 
tisfy; and with ſuch ſecurity for payment thereof, 
as in equity and good conſcience, having reſpect to 
the ability of the priſoner, and the charge of wife and 
children, and other incidents in — pious caſes con- 


ſigerable, as by you ſhall be thought fir. 


% Straitly charging and commanding you and 
every of you, that, for the better expedition and 


further accompliſhment of our charitable intent 


and will in remedying the grievous di/ſtrefes of our 
ſaid poor ſubjects and diſtreſſed prijoners, you, or 
ſome ſuch three or more of you as is aforeſaid, da 
from time to time, when and as often as it ſhall 


be needful, within the times before limited, and 


not otherwiſe, aflemble yourſelves in 1ome ſuch 
convenient place as is aforeſaid, as you tender our 
pleature ; and if any fuch creditor or creditors, or 
other perſon or perſons, for whoſe debts, coſts, or 


damages, ſuch diſtreſſed priſoner or priſoners ſhall 


remain in priſon as aforeſaid, ſhall refuſe, upon 
your ſaid precepts or warrants, to appear bejore 


you, or to ſend ſome other perſon or perſons, ſuf- 


ficiently authoriſed or inſtructed, to treat and con- 
clude with you as aforeſaid, then you, or any three 
or more of you as atoreſaid, (whereof ſome ſuch 
judge as aforeſaid to be always one) upon due 
confideration of the nature and quality of ſuch 

i “ refuſal 
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refuſal and contempt, mall and may take fuch 


order for puniſhment of the fame, and for pro- 
curing ſuch perſon's e as to juſtice ſhall 


appertain. 
« And that you, or ſuch three or more of you 


(whereof ſuch judge as aforefaid to be one) ſhall 


and may uſe all lawful ways or means to cauſe ſuch 
creditors and other perſon and perſons to yield and 
perform ſuch moderate and reaſonable compoſi- 
tions and agreements, as by you, or any ſuch three 
or more of you (whereof ſuch judge as is aforeſaid 
to be one) ſhall be thought meer. | 

And for that our meaning is to be aiding and 
aſſiſting with our grace and favour to the miſeries 


and calamities of ſuch as are truly poor and dif- 


treſſed, and not to ſuch as lie in priſon rather for 
wilfulneſs and obſtinacy, and out of reſolution to 
retain large and ample eſtates to themſelves, by 
hindering their juſt and honeſt creditors ; we do 
hereby ftraitly charge and command you, and 
every of you, that, in all your proceedings by vir- 
tue of this our commiſſion, you be very circum- 
ſpe& and careful to try and find out ſuch wilful 
and obftinate perſons, and in no wiſe ſuffer them, 
or any of them, to partake of our ſaid grace or 
mercy, which we hereby intend unto them that 
are, and ſhall be, willing with their whole eſtate, 


bond fide and without fraud, fo far as it will ex- 


tend, to ſatisfy their juſt debts and damages, for 


which they ſhall be ſo detained in priſon; ſome 


tender con/ideraticu being bad of themſelves, their 
wives and children, and unto ſuch poor and miſerable 
perſons as have not wherewith to ſatisfy their gebts, 
but ſhall be conſtrained miſerably to periſh in priſon, 
except in pity they ſhall be relieued.“ 

The ſpirit of tenderneſs and compaſſion, which 


breathes throughout this proclamation, makes one 


regret 
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regret the inſufficiency of the means employed for 
ſuch a noble purpoſe. Intreaty, perſuaſion, and 
mediation, will avail but little to ſoften the heart of 
an obdurate creditor. The man who can withſtand 
the feelings of humanity, who can behold unmoved 
the huſband torn from the arms of his diſtracted 
wife, or the parent from the boſom of his helpleſs 
and imploring infants, who can hear the ſupplica- 
tions of the miſerable, without a compaſſionate ſigh 
or a relenting heart, is not to be affailed by ſuch in- 
effectual weapons. We cannot therefore be ſurprized, 
when we find that this proclamation effected very 
little of that good for which it was calculated *. The 
commiſſioners met, the formalities of buſineſs were 
obſerved; but the creditor was not mollified, the un- 
happy priſoner was not relieved. 5 
In the year 1623, another grievance, conſequen 

upon and immediately ſpringing from the adoption 
of this practice, preſented itfelt to the conſideration 
of the legiſlature, and called for an immediate and 
vigorous interpoſition. It might indeed eafily have 
been foreſeen, and as eafily might have been provided 
againſt, had the ſyſtem of Inſolvency been founded 
upon any ſettked principles. The evil complained 
of was, that perſons of ſufficiency in real and perſonal 
_ eſtate, more deſirous of defrauding their creditors, 
than of honeſtly ſatisfying them, oftentimes obſti- 
nately and wilfully preferred to live and die in'pri- 
ion, rather than to diſcharge or make ſatisfaction for 
their juſt debts according to their abilities +. That 
ſuch a conduct ſhould have been extremely diſpleaſ- 
ing to thoſe creditors, who had formed expectations 
of payment from the confinement of their debtors, 
is in no wile aſtoniſhing ; they muſt have felt the 


* Rym. Fœd. Tom. XVII. fol. 596. 
+ Preamble to Stat, 21 Jac, I. c. 24, 


diſap- 
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diſappointment of their favourite paſſion, and have 
experienced the conſciouſneſs of -oppreffion and un- 
chriſtian-like cruelty, without the ſatisfaction of hav- 
ing profited by them. But it is not extraordinary, 


that in many caſes debtors ſhould have been tempted 
to enjoy in priſon thoſe comforts, of which, in a 
ſtate of liberty, they muſt have been deprived. 
There are many who, if they can gratify a favourite 
appetite, will willingly relinquiſh a privilege, the 


value of which perhaps they may never have conſi- 


dered, the privation of which perhaps either their 
ſenſations are too callous to feel, or their philoſophy 


is ſufficient to contemn. In either of theſe inſtances, 


the remedy of the creditor muſt neceſſarily be de- 
feated ; for it 1s of little conſequence, whether the. 


debtor is totally inſolvent, or whether he prefers the 


abundance of a priſon to the wants of a {ate of free- 
dom. This being the caſe, what judgement are we 
to form of that ſyſtem, which, at the expence of 
our moſt valuable rights, and in oppoſition to the 
moſt poſitive laws, proved ſo inadequate to the in- 
tended purpoſe ? Can there be a ſtronger proof of 
the radical imperfection of a cuſtom, than the com- 
plaint here made by the legiſlature ? Or can there 
be a more forcible inſtance of the haſty and incau- 
tious conduct of any ſet of law-makers, than the very 


regulation now introduced for the purpoſe of remov- 


ing a doubt, to which this behaviour of debtors had 
given riſe? The doubt was this : whether, if any 
perſon, being in priſon and charged in execution by 


reaſon of any judgement given againſt him, ſhould 
- afterwards happen to die in execution, the party at 


whoſe ſuit, or to whom ſuch perſon ſtood charged in 


execution at the time of his death, ſhould be for 
ever after concluded and barred to have execution of 


the lands and goods of ſuch perſon ſo dying“? To 


* Preamble to Stat. g1 Jac, I. c. 24. 
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avoid ſuch doubts and queſtions for the future, and 
to prevent the deceit above complained of, the ſtatute 
21 Jac. I. c. 24. was made; which enacts, ** That 
„the party or parties, at whoſe ſuit, or to whom 
any perſon ſhould Rand charged in execution for 
„ any debt or damages recovered, his or their exe- 
e cutors or adminiſtrators; may, after the death of 
* the perſon ſo charged and dying in execution, 
c lawtully ſue forth and have new execution againſt 
the lands and tenements, goods and chattels, or 
« any of them, of the perſon ſo deceaſed; in ſuch 
< manner and form, to all intents and purpoſes, as 
ec he or they, or any of them, might have had, it 
« ſuch perſon ſo deceaſed had never been taken or 

“ charged in execution.“ 17 5 5 | 
This regulation aroſe from the diſtinctions, which 
courts of juſtice had introduced into the buſineſs of 
executions. No leſs than five, perfectly different in 
their natures, were now in uſe. The firſt was by 
the writ of Capias ad ſatisfaciendum; by which 
the body of the debtor was impriſoned until payment 
fhould be made of the debt, coſts, and damages. 
The ſecond was by the writ of Fieri facias, which 
ſubjectod the goods and chattels of the defendant to 
the ſatisfaction of the plaintiff's demand. By the 
third, which was grounded on the writ of Levari 
facias, - the debt of the plaintiff was to be levied on 
the goods and the rents and profits of the lands of 
the debtor. The fourth was by writ of Elegit ; by 

which, as we have before ſeen, the goods and chattels 

of the debtor were to be appraiſed, and to be deli- 
vered to the creditor, in part ſatisfaction of his de- 
mand; and in caſe-they ſhould prove inſufficient, the 
moiety of the defendant's lands were to be delivered 
to him, to be held until the debt ſhould be diſcharged 
dy the rents and profits. The fifth ſpecies of exe- 
_ Eution was by an extent, or Extendi facias, grounded 
| = upon 
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upon the ſtatutes Merchant and Staple, by force of 
which the body, lands, and goods of the debtor were 
feized altogether to ſatisfy the creditor. It was the 
firſt of theſe, or the execution founded on the writ 
of Capias ad ſatisfaciendum, which gave rife to this 
ſtatute ; and upon this, ſeveral obſervations will natu- 
rally preſent themſelves. Tt muſt ſtrike us, that the 
parliament took up this matrer very haſtily, and ap- 
pointed a remedy for a grievance, which in fact did 
not exift, and for which, ſuppoſing it to have exiſted, 
a remedy was already prepared. A debtor muſt 
either have been ſolvent or inſolvent. If he were 
inſolvent, this act would have nothing to operate 
upon. If he were poſſeſſed either of land or of per- 
ſonal eſtate, this act could add nothing to the re- 
medies which, by the exiſting law, the creditor might 
have had. The writ of Fieri facias would have given 
him execution of the perſonal eſtate; the writ of 
Levari facias would have added the rents and profits 
of the real eſtate; if both theſe proved inſufficient, 
the writ of Elegit would have given him half of the 
real eſtate itſelf. To all of theſe the creditor was 
already intitled. After this, what benefit could ac- 
crue to him by this new proviſion? But farther 
Had this ſtature gone no greater length, had it mere- 
ly given a reinedy where no remedy was wanting, its 
operation would at leaſt have been innocent. But 
that, is not the caſe. The generality of its phraſe 
gives no inconſiderable ſanction to a ſpecies of exe- 
cution, which, however by the connivance of courts 
of juſtice it might have become uſual, was undoubt- 
edly unwarranted by the law. We have already 
ſeen, that the a& of Henry VII. extended the Capias 
no farther than to Actions upon the Caſe ; that in 
Actions of Account, of Debt, and of Detinue, the com- 
mon law proceſs, and no other, could legally be uſed. 
This ftatute, by mentioning generally . 
8 debt 
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debt or damages recovered, obſerves no ſuch diſ- 
tinction; and how readily every ſuch incautious de- 
claration of the legiſlature was tortured to the pur- 
Poſes of oppreſſion, we have already ſeen too many 
inſtances now to entertain a doubt. It may perhaps 
be ſaid, that a neceſſity did exiſt for the publication 
of this law; this ſpecies of execution being of ſo 
high a nature, that, when the body of a man was once 
taken upon it, no other proceſs could be ſued out 
againſt his lands or goods. Admitting this to be 
true, does ſuch a conſequence neceflarily follow? 
HFad not the plaintiff the choice of his remedies ? 
If the defendant had lands and goods, might he not 
| have ſued out that proceſs which would have ſub- 
jected them to his demand? If he neglected to do 
ſo, if he preferred the body of his debtor, which was 
worth nothing, to his eſtate and effects, which might 
have ſatisfied, either totally or in part, the debt duc 
from him, had he a right to any further aſſiſtance 
from the legiſlature? Was it juſt, was it agreeable 
to common ſenſe, that a creditor ſhould be permitted 
ro gratify his vengeance by the perpetual-confinement 
of his debtor, and, that afterwards, when he could 
no longer torment the body of his victim, he ſhould 
be permitted to ſeize upon his property, “as if ſuch 
« perſon ſo deceaſed had never been taken or charged 
«© in execution ?? WE OF 
In the year 1624, King James ifſued another pro- 
clamation, bearing date the roth day of July, in the 
two and twentieth year of his reign, authorizing cer- 
tain commiffioners to order and compound the cauſes 
of diſtreſſed priſoners and their creditors in the pri- 
ſon of the Marſhalſea, and other prifons in and about 
the cities of London and Weſtminſter, whole calc, 
as his Majeſty obſerved, was as much to be commi- 
icrated and lamented as that of the priſoners in ths 


King's Bench and the F lect, 


* 


A 
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A fimilar proclamation was iſſued by King Charles 
the Firſt, bearing dated at Canterbury, the 6th day 
of June, in the fourth year of his reign. But this 
proving unſatisfactory, and the complaints of the 
poor priſoners having reached the ears of the Mo- 
narch *, he again, in the year 1630, iffued 2 procla- 
mation, bearing date at Weſtminſter on the 31ſt of 
December, in the ſixth year of his reign, directing 
certain commiſſioners, of whom the Archbiſhop of 
Canterbury was the chief, to order and compound 
the cauſes of creditors and the poor priſoners (whoſe 
debts did not exceed the ſam of two hundred pounds) 
in the ſeveral priſons of the King's Bench, the Fleet, 
the Marſhalſeas, the White Lion, the Clink, the 
New Priſon, the Counter in Wood Street, the Coun- 
ter in the Poultry, Ludgate, Newgate, the Gate- 
houſes, Saint Katherines, White Chapel, Brunghurft 


and Finchbury, and all other priſons near or about 


London . This proclamation was evidently calcu - 
lated to make ſuch regulations as were not ſo eaſily 
toibe evaded, and effectually to anſwer the purpoſe 
ſor which, by the royal benevolence, it was intended. 
But here alſo the intention was better than the exe- 
cution. Perſuaſion and mediation were ſtill the only 
meaſures directed, and ſtill they proved incompetent 
to the purpoſe. | 

Inithis fituation the intereſt of poor debtors conti- 
nued for a confiderable time. The turbulent and 


diſtrated ſtate, into which the kingdom was ſoon 


after tkrown, rendered an attention to them impoſſi- 
ble. It was not until after the parliament had ob- 
tained a decided ſuperiority, that men found them- 
lelves at leiſure to reflect upon the miſeries of their 
fellow-erratures. The early attention, however, which 


* Rym. Fœd. Tom. XIX. fol. 229. 
+ Ini, fal. 228. 
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was beſtowed upon this ſubje&, is no mean proof of 
the enormous height to which its exceſs muſt have 
been carried. When the kingdom was yet convulſed 
with inteſtine diviſions, when the -perilous ftate of 
affairs, both at home and abroad, would have war- 
ranted a diſregard to the intereſts of individuals, the 
fituation.of inſolvents called ſtrongly for the inter- 
ference of the legiſlature, and became one of the firſt 
objects of their conſideration. Accordingly, in the 
parliament held immediately after the execution of 
King Charles the Firſt, the firſt Inſolvent Act which 
we have upon record was paſſed. It appears as the 
56th chapter of the Ordinances of the year 1649 *. 
By this act it was provided, that the judge or judges 
of that court whence the proceſs iſſued, upon which 
any perſon was impriſoned upon any proceſs or exe- 
cution, where the cauſe of action was originally for 
debt, upon requeſt of the prifoner, and upon his 
ſwearing, “ That, bona fide, he or ſhe was not worth 
in poſſeſſion, reverſion, or remainder of any eſtate, 
* real or perſonal, to the value of five pounds, be- 
„ fides neceſſary wearing apparel, and bedding for 

& himſelf, his wife and children, and tools neceſſary 
« for his trade or occupation, not exceeding the va- 
« lue of five pounds; and had not directly or indi- 
& rectly conveyed or intruſted his or her eſtate, 
« thereby to expect any profit, benefit, or advan- 
« tape ;” that the judge or judges ſhould, by war- 
rant under their hand and ſeal, ſummon the. plaintiff 
to appear before them within 30. days after due no- 
tice. If the plaintiff ſhould fail to appear, or to aſ- 
ſign ſome good excuſe for his neglect, or ſhould ap- 
pear. and be unable to deny the truth of the oath, 
that then the priſoner ſhould be diſcharged. The 
penalty tor taking a falſe oath was, beſides a proſe- 


* Scobel. 1649. 56. 15 
Bo cution 
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cution for perjury, a recommitment to priſon, The 
judgement and execution obtained by the plaintiff 
was ſtill to ſtand good againſt his eſtate and effects. 
So far the intention of the legiſlature, if it was not 
wiſe, was humane; but the merit of the act was 
greatly diminiſhed by a partial and unjuſt proviſion 
tacked to it at the third reading, by which it was 
declared, that the benefit of this act ſhould not ex- 
tend to any perſon who had been in arms againſt the 
parliament. This proviſo had nearly miſcarried, and 
at length paſſed but by one vote *. The conſequence 
of which was, as the writers of the Parliamentary 
Hiſtory obſerve, that no doubt many poor wretches 
were left to rot in gaol, who had ſpent their fortunes 
in the ſervice of their King, and were now fo un- 
happy as to be thrown there by their mercileſs 
creditors &. | | 75 | 
Nothing fo ſtrongly proves the imperfection of a 
law, or the inſufficiency of the law makers, as the 
ſuddenneſs of the neceſſity to alter or to new-model 
it, Where a due attention is beftowed upon the 
formation of a ſtatute, regulated by a ſufficient knows 
ledge of the antecedent law, and of the cauſes which 
call for an interference, it can ſeldom happen that 
ſuch a ſtatute can require an immediate alteration, 
The majority of our good laws are among the oldeſt 


in our code; they have ſtood the teſt of ages, and 


ſtill flouriſh with unimpaired vigour. But where a 
building is haſtily run up, without a due regard either 
to the foundation on which it is placed, or to the 
materials of which it is compoſed, it is no wonder, 
that the repairing hand of the workman is ſpeedily 
called in, to patch up and to ſupport the tottering 
_ edifice. Such was the cafe of this firſt inſol vent act; 

vYhich was found ſo inadequate to the intended pur- 


* Comm. Journ. 4 Sept. 1649. 
T Parl, Hiſt, v. XIX, P · 169. 
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poſe, that, within three months after its publication, 
it was judged neceſſary to introduce ſome new regu- 
latins. Ke this purpoſe, a new ordinance was 
mace in the ſame parliament * ; . by which it was 
provided, that, upon the petition of any perſon con- 
tined upon execution, or other proceſs, where the 
cauſe of action was originally for debt, breach of 
promiſe, contract, or covenant, any juſtice of the 
peace of the county, or place where he was ſo im- 
priſoned, ſhould make his warrant, under his hand 
and ſeal, in the nature of a Habeas . corpus cum 
cauſa, returnable at a ſhort day, to the ſheriff or 
gaoler, to bring up without delay the body of the 
priſoner, with the cauſe of his impriſonment ; if, 
upon the return of the writ, it ſhould appear that the 
party was impriſoned for any of the above-mentioned 
cauſes, the juſtice was then authorized to adminiſter 
to him the following oath : ** That bond fide he or 
& ſhe is not worth, in poſſeſſion, reverſion, or re- 
“ mainder of any eſtate, real or perſonal, except 
« only the debts due to him or them from the par- 
& liament for the ſervice of the Commonwealth, to 
< the value of five pounds, befides neceſſary wearing 
<« apparel and bedding for himſelf, wife and chil- 
„ dren, and tools neccifary for his trade or occupa- 
tion, not excceding the value of five pounds; and 
„ hath not directly or indirectly fold, leaſed, or 
& otherwiſe conveyed or intruſted, his or her eſtate, 
or any part thereof, to expect any profit, benefit, 
ce or adyantage, or to deceive or defraud his cre- 
« ditors.” The juſtice was then to certify the above 
into the court whence the proceſs iſſued. Upon the 
return of this certificate, the judges of the court 
were directed to iſſue one or more writs of Scire fa- 
cias, with a Non omittas propter aliquam libertatem, 


* Scobel. 1640 65. Comm Joutn. 2: Dec, 1649. 
5 grounded 
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grounded upon the certificate, directed to the ſheriff 
or mayor within whoſe juriſdiction the proſecutor was 
known or ſuppoſed to live; who, upon 14 days due 
notice, was to appear to ſhew cauſe why the priſoner 
ſhould not be diſcharged : if he ſhould not appear, 
or, on his appearance, if he ſhould confeſs the ſurmiſe 
of the writs to be true, or ſhould be unable to prove it 
to be untrue, judgement ſhould be given by confeſ- 
fion for the diſcharge of the priſoner. By this ordi- 
nance the priſoner was allowed to ſue in forma pau- 
peris. All judgements againſt his lands and goods 
were to remain 1n force, except againſt his bedding, 
wearing apparel, and tools. 'The puniſhment of per- 
jury was the ſame as that given by the preceding act. 

An addition was made to theſe proviſions in. the 
following year by an ordinance anno 1650, chap. 6 *. 
whereby it was enacted, that priſoners, having taken 
the oath preſcribed, ſhould be permitted to enjoy 
their liberty, and to go abroad during the time li- 


mited in the Habeas corpus, on their perſonal ſecurity, 


In the year 1652, the parliament again took this 
ſubject into conſideration, and paſted an o:dinance , 


by which certain perſons therein named were ap- 


pointed judges, to hear and determine, in a ſummary 
way, the cauſes of the impriſonment of all perſons 
then committed for any civil cauſe, or within a fort- 
night after to be committed to any priſon. The 
power delegated to theſe judges was nearly tat 
which had been delegated to the Commiſſioners vf 
Bankrupt, of which we ſhall treat hereafter.” But 
they were alſo inveſted with ſeveral extraordinary 
powers, which hitherto had been unknown to the 
laws. Where any perſon in priſon, or dying in pri- 


ſon for any debt, or after any judgement againſt him 


unſatisfied, had made a voluntary ſettlement of any 


* Scobel, 1650. c. 6. fol. 116. 
+ Scobel, anno 1653, c. 13. 
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part of his eſtate, in truſt for himſelf or any other 
perſon, after ſuch debt or judgement, the judges were 
authorized to ſell and diſpoſe of fuch eſtate, for the 
ſatisfaction of the creditor. They were empowered 
to fine thoſe convicted of fraudulent concealment ; 
and, in caſe of an inability to pay, toſentence them to 
the pillory, or to the workhouſe. Where it appeared 
that any priſoner was able to diſcharge his juſt debts, 
yet did not do fo, they might order him to a ſtrait im- 
priſonment ; and where any perſon lay in priſon for 
the debt of another, they were directed to ſell the 
eſtate of ſuch other perſon as fully as if it had been 
the eſtate of the priſoner. They were farther to ſend 
to the houſe of correction ſuch obſtinate priſoners, as 
ſhould lic in priſon through their own wilful default, 
or ſhould have run into debt by their vicious courſe 
of living; they were to regulate all eharities given 
to priſons, to eſtabliſh regular tables of fees, to pre- 
vent the extortion of gaolers, and to make orders for 
#lling beer and other provifions to the priſoners. 
Theſe judges were not to be reſponſible for any thing 
done in purſuance of this act but to Parliament only. 
And, as a ſatisfaction for their trouble; they, or any 
three or more of them, were empowered to retain, 
out of the money ariſing from the fale of a priſoner's 
eſtates, fix pence in the pound; except only in Lon- 
don, Weſtminſter, ' Middleſex, Surry, and the Bo- 
wugh of Southwark, where they were to retain no 
More than two-pence in the pou ga. 
The very extraordinary clauſes in this ordinance 
make it not at all/ſurprizing; that a neceſſity ſhould 
ſpeedily Have ariſen to modify and to new-model it. 
Within a twelvernonth after it was paſſed, many 
complaints were made to the Protector and his coun- 
ci, that the lands and goods bf Narious perſons; of 
which they were lawfully ſeizec and poſſeſſed at the 
time of making the above act, had, by conſtruction, 
of ſeveral claufes . fold; leaſed, granted, 
a . | 8 PI 0 or 
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or otherwiſe diſpoſed of by the judges, for the ſatis- 
faction of other mens' creditors, as part of the pri- 
ſoner's eſtate, notwithſtanding that ſuch perſons had, 
at the time of paſhng the ſaid act, as ſufficient an 
eſtate in the ſaid lands and goods as the-law of the 
land could give them. To relieve the public from this 
enormous oppreſſion, a new ordinance was made *, 
containing a confirmation of the former, ſubject to 
certain alterations. By theſe a time was limited, 
beyond which the judges were not to go, in the ſale 
of the eſtates of thoſe perſons for whoſe debts pri- 
ſoners were confined; a regulation was directed, 
with regard to the order in which debts were to be 
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paid; and additional powers were given for the pre- 1 
vention or the puniſhment of fraud. It was farther 1 
declared, that no creditor ſhould receive any benefit 'M 
from this act, unleſs he ſhould give a legal diſcharge b 
for the whole or part of his debt, as the cafe might . 
be; and that the judges might, upon good ſecurity, 1 
permit priſoners to go abroad. | 9 
Such were the ſteps, which, from time to time, were 1 
taken to qualify and to relieve the, miſeries conſe- > 
quent upon a practice, of which the law-givers were 4 
compelled ro, acknowledge the inexpediency, but | 
which, they, thought more eaſy to; correct than to AH 
repreſs. The repeated experience, which)they-had 1 
had of the impofſibility of preventing the effects, 4 
ſo long as the cauſe remained uncheeked, might, it K 
may well be imagined, have opened their eyes to 3 


that convincing; truth. Bur, ſuch was not the caſe : 
the calamitics of mankind were, not yet to eeaſe 3 the 
gates of the dungeon were {til} luft open ta receive 
the honeſt and the uſeful citizen; the community 
was ſtill to be oppreſſed was ſtill to be inſulted with 
the ogcafional diſplay f Mergy, where it had-a right 
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2 H K P. Ii 


8th of Elizabeth, chapter the ſecond, it might 

ve been hoped, for the credit both of the law and 
of human nature, that the flagrant grievances there 
complained of would no longer have preyailed, that 
the decency of legal PRICE would haye equalled 
the good intentions of the law- makers. But far other 
was the caſe, The ſame enormities continued, and 


Fam the proviſions contained in the act of the. 
a 


Engliſh | citizens were ſtill enſlaved, were till inſulted 


with impunity; until at length, immediately after 


the Reſtoration, the evil had ariſen to fo alarming a 


magnitude, that parliament found itſelf under the 
neceſſity of interfering, and of ſtriking at the root of 
thoſe diſorders, which had not only produced ſuch 
diſmal effects, but which threatened to produce others 
{ill more. detrimental to ſociety. | Theſe diſorders 
procceded from two cauſes, the practice of Impri- 
ſonment for Debt, and the Uſurped Juriſdictions of 
the different Courts of Juſtice; which, however diſ- 
tnct they might have been in their origin, concurred 
to invade the liberties of the ſubject, and to render 
him inſecure in the enjoyment of his *moſt eſtimable 
right. Without, a due knowledge of both theſe 
lources, we ſhall be unable to underſtand with pre- 
ciſion, either the nature of the evil which called for 
tae interference of the firſt parliament of Charles the 
Second, or the proviſions which were then made ro 
repreſs it. The firſt of theſe has already been fully 


ilcuffed. Ot the latter we have hitherto ſaid no- 
thing. 
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thing. It is now time to enter upon the ſubject ; 
to trace hiſtorically the ſeveral ſteps, by which the 
different courts of juſtice mutually incroached upon 
each other's juriſdiction; to point out the inconve- 
niences which aroſe from this unconſtitutional con- 
duct, together with the various regulations, by which 
from time to time the legiſlature attempted to re- 
ſtrain them. „„ 
At the period of the Norman conqueſt, and for 
ſome time afterwards, the general adminiſtration of 
juſtice in this country was veſted in one high and 
ſupreme court, denominated the Aula Regia, or Aula 
Regis; which conſiſted of the Capitalis Juſticiarius 


totius Angliæ, who fat as preſident, of the Chancellor, 


the Treaſurer, the Conſtable, rhe Marſhal, the Seneſ- 
chal, and the Chamberlains *. In this court was 
tranſacted all buſineſs both civil and criminal, and 
here matters relating to the revenue were regulated. 
Although it generally was- held at Weſtminſter, yet 
it was fo far from being altogether ſtationary, that 


it removed with the King, and followed him in all 


his progreſſes, This circumſtance was not more in- 
convenient or diſagreeable to the people, than the 
enormous power which the Great Juſticiary had ac- 
quired was to the King. To remedy theſe defects, 
and to introduce a reform equally acceptable to both 
parties, it was declared by the eleventh chapter of 
Magna Charta, that' thenceforward the Common 
Pleas ſhould not follow the court, that is, the Aula 
Regis +, but ſhould be holden in ſome place certain. 
Accordingly we find that this alteration ſoon after- 
wards took place, The court of Common Pleas was 


* Gilb. Hiſt. C. P. Introd. fol. 19. 


+ The words Curia noſtra, in Magna Charta, are taken 


collectively, and include as well the Exchequer as the King's 
Bench, 2 Inſt. 23 and 550. 1 
erected 
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ercted in Weſtminſter Hall in the nineteenth year of 


Henry the Third, and was firſt opened on the 6th of 
July, 1233 *. In conſequence of this diſmember- 


ment, the Aula Regia loſt all cognizance of Common 


Pleas, that is, of all real actions, and of all actions 
mixed and perſonal. It retained however for ſome 
time the whole of its criminal and fiſcal juriſdiction. 
But this at length being found productive of incon- 
venience, a farther alteration took place. The Court 


of Exchequer, which had formed part of this court, 


the ſpecial province of which was the determination 
of ſuits between the King and his debtors, and the 
regulation of the buſineſs of fines, forfeitures, and 
the like, taking advantage of the diſturbed ſtate of 
the kingdom, had confiderably uſurped upon the 


zuriſdiction of the Common Pleas,.and had preſumed 
to take, cognizance of matters which were foreign 


from its original inſtitution, Such a confuſion of 
juriſdiction Was productive of ſo much miſchief, 
thar King Edward the Firſt found bimſelf under the 
neceſlity of interfering, and, by, a new. regulation, 


effectually to confine the ſeveral courts: to thoſe pro- 


vinces, for which, by their nature and conſtitution, 


they were calculated. The firſt ſtep which he took 


for this purpoſe, was à limitation of the aflumed 
power of the 8 By the ſtatute of Roth- 
and, made in the tenth year of his reign, it was de- 
clared, that“ certain pleas having been held in the 
& Exchequer, which did not concern either the King 
& or the miniſters of that court, by means of which, 
« as well the King's pleas,. as the cauſes, of his peo- 
* pie, were unduly ,prorogued and impeded; no 
1 plea ſhould thenceforward be, holden or pleaded 
In the, Exchequer, unleſs it. ſhould eſpecially con- 
é cern the King, or his aforeſaid miniſters.“ But, 
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even in thoſe early times, it was found no eaſy 
matter to prevent one court from incroaching on the 
juriſdiction of another. As the extenſion of 
boundaries of courſe induces an increaſe of pro- 
fits, the watchful eye of the legiſlature muſt con- 
ſtantly be employed to prevent or to remedy abuſes. 


Notwithſtanding it was certain, that, by the common 
law, the Exchequer had no cognizance of Common 


Pleas *, and although the ſtatute of Rothland had 
ſo recently been made, the King, very ſhortly after, 
was obliged poſitively to declare what courſe it 
ſhould for the future purſu2; and, by finally abo- 
liſhing the Aula Regia, and by limiting g the employ- 
ment and juriſdiction of the ſeyeral courts, to put an 
end to the confufion which prevailed. The Aula 
Regia was therefore broken to pieces, and a number 
of courts, adapted to particular putpoſes, aroſe upon 
its ruins : it was declared, that thenceforward no 
«© Common Pleas ſhould be holden in the Exche- 
« quer contrary to the form of the Great Charter ;” 
and * that the Court of King's Bench ſhould follow 
„the King, for the duly ordering of all ſuch matters 
© 25 ſhould of neceſſity be brought before the 
7 ont , 

The three great courts of the King's Bench, the 
ebmindh Pleas, and che Exchequer, having been 
thus ſeparated, we muſt inquire hat were the con- 
ſtitutional limits of each, what were the particular 
objects upon which they could exerciſe their juri- 
dical power. 

Two contemporary authors declare the juriſdiction 


of the court of King's Bench. Voilons,“ ſays 


— ſpeaking in the perſon & the King, © que 
eux eiant n de amender faux judgements, 
* Regiſt. 178. b. 4 Inſt, 114. 
+ Art, ſup. Chart. 28 Edw, I. e. 4 and 5. 
7 1 cc et 
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« et de terminer appeales et auters treſpaſſes faitz 
4 encounter noſtre juriſdiction, et lour record fe 
« eſteant ſolonque ceo que nous manderons per noſtre 
& breve.” By Fleta we are aſſured, that in this 
court © Falſa judicia & errores Juſticiariorum rever- 
c tuntur et corriguntur ; ibidem etiam terminuntur 
F5 brevia de appellis, er alia brevia ſuper actionibus 
& criminalibus et injuriarum contra pacem regis il- 
& latarum impetrata.” On theſe authorities, to which 
many others may be added, is to be founded the ex- 
tent of the legal juriſdiction of this court. It has 
cognizance of all pleas of the crown: it is impow- 
ered to correct all errors in the judicial proceedings 
of inferior courts : it is the general conſervator of 
the peace of the kingdom: it may grant prohibi- 


tions: it may regulate corporations and franchiſes: 


it may hold pleas by original writ from the Court of 
Chancery of all treſpaſſes vi & armrs, of Replevins, 
of Quare impedits, and generally of every thing 
forcibly injurious : and it has power to hold plea by 
bill for debt, and all other perſonal actions, againſt 
any officer or miniſter of the court (who in return 
may alſo implead others by bill in the aforeſaid ac- 
tions) and againſt any one actually in the cuſtody of 
the marſhal or gaoler of the court *. 

The buſineſs of the Court of Common Pleas was 
directed into a different channel, © Voilons que 
&« juſtices demorgent continualment a Weſtminſter 
au atlors la, ou nous voudrons ordeiner, a pleader 
« comunes pleas ſolonque ceo que nous les mande- 
© rons per ngus briets .“ By the phraſe Common 
Pleas are intended all real actions, and all actions 
mixed and pertonal 7; in other words, all queſtions 
of property, ai.d all civil cauſcs between man and 


* 4 Inſt. 71. T Britt. fol. 2. 
T 4 Inſt. 90. 
man. 
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man. But this court has not, any more than the 
King's Bench, an original juriſdiction. It cannot re- 
gularly hold any common pleas in any kind of action, 
but by original writ out of the Chancery returnable 
into this court *, except in the caſe of its own offi- 
cers, or of its actual priſoners, when it may proceed 
by bill . 

of the limited power of the Court of Exchequer 
Britton expreſsly ſays I, that the treaſurer and the 
barons ſhould have Juriſdiction et record de choſes 
« que-touchent lour office, a oĩer et determiner touts 
les cauſes que touchent nous debts, et auxi a nous 
fees, et les incident-choſes, ſans les queux tiels 
© choſes ne purront eſtre tries, et que ilz eyent 
power a conuſter de detts que lon doit a nous 
« dettors per ou nous puiſſons pluis toſt approcher 
a noſtre dett.“ Lord Coke y divides this juriſ- 
diction into two branches: the immediate, which 
comprehends all profits and benefits whatſoever due 
to the King; and the mediate, which includes, firſt, 
the privilege of the officers and the miniſters of the 


court ||; ſecondly, the buſineſs devolved to them by 
the clauſe of Quo minus. This term gives name to 
a writ, which lies for the King's farmer or debtor, 
againſt any perfon indebted to him, and owes its ori- 
gin to the ſuppoſition, that, by the detention of his 
debt, he is the leſs able to pay the King. It is 
legally. to be allowed only to ſuch perſons as are 
actually tenants or debtors to the King. The third 
ſubdiviſion of the mediate juriſdiction ariſes from the 


liberty of ſuing in the Exchequer the priſoners of 
the court; as does the fourth, from the liberty of 
ſuing here all accountants to the King who un en- 
tered their accounts. | 


* Flet. 58. + Gilb. Hiſt. C. P. fol. 3. 
r Britt, fol. 2. b. | 84 Inſt 41 
See ſupra ſtat. of Rothland, 
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Thus was a line of conduct chalked out for each 
of theſe three great courts; whatever articles re- 
mained were allotted to various tribunals, of more 
confined, or of ſubordinate juriſdictions. 
One of theſe courts of a more confined. juriſdic- 


tion demands our attention. The:Marſhalſea Court 


is of high antiquity, is co-æval with the Aula Regia, 
and was in ſome reſpects a compohent part of it. 


Here the Steward and Marſhal of the King's houſe- 


hold prefided, for the purpoſes of preſerving 
the peace, and of determining particular cauſes, 
which might ariſe: between parties belonging to the 


bouſchold within the verge. By the common law 


they were inveſted with a two-fold. power. As a 
branch of the Aula Regia, they had a kind of con- 
current power with the Juſtices of Eyre within their 
diſtrict, having cognizance of all pleas of the Crown, 
and of Common Pleas, whether real, perſonal, or 
mixed; as appears from Fleta, lib. 2. c. 2. who 


ſays, © Habet et Rex curiam ſuam coram Seneſ- 
6 | 


challo ſuo in Aulà ſua, qui jam tenet locum ca- 
c pitalis juſticiarii regis, de quo fit mentio in com- 
% muni brevi de bomine replegiando, qui proprias 
& caulas regis terminari conſuevit, & talfum judi- 
& eium ad veritatem revocare, & conquerentibus 
& abſque breyi* juſticiam exhibere; cujus vices 
e gerit in parte idem Seneſchallus hoſpitii regis, 
* cujus intereſt de omnibus actionibus contra pacem 


intra metas hoſpitii, & c. recenter illatis etiam fine 
6% brevi &c. auditis querimoniis injuriarum in aula 
6 regis audire & terminate, aſſumpto ſibi Camerario, 


« Hoſtiario, vel Mariichallo Aulæ, militibus, vel 
c 4/;quibus eorum, ſi omnes intereſfe non poſſunt— 
Hoc tantum excepto, quod de libero tenemento 


* The proceedings in this court were by bill, on account 
of {lc priviicge of the parties. 8 
RES; „ intromittere 
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« jntromittere non debet fine brevi *.” This branch 
of their power lafted no longer than the Aula Regia, 
from which it was derived, © + 
The ſecond branch of their juriſdiction, by which 
they ſat as judges of the Marſhalſea of the King's 
houſehold, was, by the common law, more limited 


and particular. It was reſtrained boch with reſpect to 


the Cauſes of which they could take cogatzance, of 
the Perſons upon whom that cognizance would ope- 
rate, and of the Diſtrict to which it was circumferibed. 
Firſt, as to the Cauſes. Theſe were only Pleas of 
the Crown, and Pleas of Debt, of Covenant, and of 
Treſpaſs merely vi & armis . Secondly, as to the 


Perſons. Here a diſtinction was made: in actions of 


debt and of covenant both the parties were to bu of 
the King's houſehold ; in treſpaſs it was only nece{- 
ſary that one of them ſhould belong to it 1. Thirdty. 
as to the Place. This was, as Fleta informs us &, R- 


mited to © Infra metas hoſpitii continentes duodeeim 


« leucas | in circuitu,” or nearly twelve miles raund 
the King's immediate purview. | | 
Within theſe boundaries was confined the autho- 
rity of this court; and by ſuch reftraint ive may per- 
ceive the wiſdom of our anceſtors, who endeavoured 
in all caſes, as much as poffible, to reconcile the con- 
venience of individuals with the intereſts of the pub- 
lic. The nature of our government patronizec| this 
peculiar juriſdiction, but the policy of the law pro- 
hibited an extenſion of its influence; abhorring the 
idea of an Imperium in Imperio, it tied up the ex- 
ertion of its power, and leaving to its dominion thoſe 
perſons who, from their ſituations, were its peculiar 


ges alle; rin e . 3. tr. 2. c. 1. 
+ 2 lug, 648; . . § Ibid. I. 2, c. 2. 
|| Leuca is a meaſure of land, conſiſting, according to ivine, 
of 1500, or 2000 paces ; according to others, of 480 perches. 
Mon, Angl. Tom, I. pag. 313-—It was about a mile, 
| | _ objects, 
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112 CONSIDERATIONS ON THE 


objects, left the reſt of the nation to thoſe courts, 
and to that general adminiſtration of juſtice, to which, 
as to their birth-right, they were intitle. | 
But the Steward and Marſhal were too much inte- 
reſted in the extenſion of their juriſdiction to coincide 
with this judicious arrangement. In very early times 
they deviſed expedients to appropriate buſineſs to 
themſelves, and to incroach upon the. boundaries of 
the common law. They aſſumed a right of holding 
plea, if, in the bond or covenant, &c. mention were 
made of diſtreſs of the ſteward or marſhal of the 
King's houſehold, or one of- them, although fuch 
bond or covenant were made out of the verge *. 
They took :cognizance of debts and other things, 
where the parties were not of the King's houſehold . 
They even went ſo far, as, in the declaration and 
plea, falſely to name parties as of the King's houſe- 
hold, who in fact did not belong to it; and then 
injuriouſly to refuſe. to the party aggrieved the li- 
berty of contradicting the untrue ſuggeſtion 7. 
Theſe and fimilar incroachments at length aroſe 
to ſuch a height, that King Edward the Firſt, when 
he limited and new-modelled the other courts, 
thought them deſerving of his conſideration, and, 
in a very particular manner, corrected the prevailing 
abuſes, and directed the future courſe which this 
court ſhould - purſue. Accordingly, by the third 
chapter of the Articuli ſuper chartas ||, it was thus 
enacted: Concerning the authority of ſtewards and 
«© marſhals, and of ſuch pleas as they may hold, 
* and in what manner, it is ordained, that hence- 
forth they ſhall not hold plea of freehold, neither 
“ of debt, not of covenant, nor of any contract 
* made between the King's people; but only of 
„ treſpaſs done within the houſe, and of other treſ- 


* 10 Co. 74. b. + Flet. I. 2. c. 3. 
3 10 Co. 72. b. u 28 Edw. I. ann. 1300. 


« paſſes 


cc paſſes Anita the verge, and of Contracts and 
« Covenants that onę of the King's houſe ſhall have 
ce made with another of the ſame houſe, and in the 
© ſame houſe, and none other where, And they ſhall 
e plead no plea of treſpaſs, other than that which 
„“ ſhall be attached by them before the King depart 
« from the verge where the treſpaſs ſhall be com- 
ce mitted ; and oe plead them ſpeedily from day to 
day, fo that th may be pleaded and determined 
« before that the King depart out of the limits of the 
« ſame verge where the treſpaſs was done. And if ſo 
ce be thai t ey cannot be determined within the limits 
« of the ſame verge, then ſhall the ſame pleas ccafe 
«© before the ſteward, and 145 Plaintiffs ſhall have re- 
« courſe to the „ aw. And from hence- 
“forth the ſteward ſhall not take cognizance 0 of 


« debts nor of other things, but of people of the 


« ſame houſe, nor ſhall hold none other plea by ob- 
4 gation made at the diſtreſs of the ſteward and of 


« the marſhals. And if the ſteward or marſhals do 


cc any thing contrary. to this Ordinance, i it ſhall be 
&« holden as void.” The intention of this act was to 
reſtore and to confine the Marſhalſea Court within its 
antient and proper boundaries *; to confirm to the 
ſubje& thoſe rights and liberties, to which by the 
common law he was originally intitled, and which had 
been aſſured to him by the Great Charter. For, al- 
though in the Great Charter no ſpecific mention is 
made of the Marſhalſea Court, yet it is declared, that 
no freeman ſhall be arreſted, or be impriſoned, or be 
deprived of, his liberties or franchiſes, or ſhall be in 
any manner oppreſſed, otherwiſe than by the verdict 
of his equals, or by the law of the land. If therefore 
any perſon 'or any Court of Juſtice uſurps a juriſ- 
diction, and by colour thereof arreſts or impri 2 
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114 CONSIDERATIONS ON THE 


man, or, under pretence of any .uſurped authority, 
oppreſſes any man, contrary to that law, the illegality 
of the act will call for an exemplary puniſhment. 
There can be no doubt but that the ſteward and 


marſhal had uſurped a juriſdiction to which they had 


no right, and had, under colour of that uſurpation, not 
only ſeized and diſpoſed of the goods and chattels of 
many, but had even arreſted and impriſoned the per- 
ſons of thoſe againſt whom their authority did not 
reach. This being an oppreffion under a pretence of 


Juſtice, and a ſpecies of deſtruction abominated by the 


law, the ſtatute juſt recited was framed to explain 


the twenty-ninth chapter of the Great Charter, as to 
the juriſdiction of the Marſhalſea Court “. 


Such was the fituation in which theſe four Courts 


ſtood in the year 1300: ſuch was the fair and equi- 
table line marked out for each of them. The courſe 


of juſtice was plain and open ; particular tribunals 


were adapted to every occaſion; the legiſlature had 


done its part; and the ſubject might have expected 
that thoſe, who were delegated to adminiſter the laws, 


| would have attended to its dictates. But a very ſhort 
time was neceflary to prove, that even thoſe men, 
who were ſelected from the reſt of their fellow- 
citizens, to maintain the cauſe of virtue and of truth, 
were unable to withſtand the force of a temptation, 


which, by a gradual aberration from their duty, would 


lead them to a greater influence and to an increaſe of 
profits, The taſk of tracing the various ſteps, which 


were taken for this purpoſe, is not leſs unpleaſant 
than it is dangerous. The opinion of mankind is 
ever in favour of thoſe, whom they have been taught 
to look up to with reverence and with awe. Ha- 


zardous therefore is the undertaking of him, who 
preſumes to attack a favourite and long-eſtabliſhed 


* 


* 10 Co. 74. 
| ON notion, 


: 
) 


N 
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notion. Stigmatized with the charge of preſump- 
tion, he is often condemned before he is heard, and 
his arguments are pronounced to be futile by thoſe, 
who perhaps condemn before a peruſal, or who are 
intereſted to ſuppreſs the enquiry. The author of 
theſe pages, aware of the difficulties he has to en- 
counter, preſumes nevertheleſs to lay his proots before 
the public. He is actuated by no motive, but that 
of benefiting the community of which he is a member. 


Should the following facts convince the candid and 


impartial, their approbation will become his reward. 
Although the Law is his Profeſhon, the Privileges of 
an Engliſhman are his Birth-right. If he is un- 
grounded in his charge, he will bow ſubmiſſively to 
the rod of correction; but, if the facts which he has 
to alledge will warrant the concluſion he has drawn, 
he will diſregard the frowns of detected avarice, and 

the menaces'of oppreſſion. | | 
In the proſecution of this enquiry, we propoſe, for 
the ſake of avoiding confuſion, to confider ſeparately 
the ſteps which appear to have been taken by each of 
theſe four courts, tor the purpoſe of extending a ju- 
riſdiction, to which by the common law they were 
not intitled, and for which no act of parliament, the 
only thing which can alter the common law, has 
given its ſanction. In a deduction of this nature, it 
is impoſſible, with any degree of preciſion, to mark 
the exact moment when any of theſe uſurpations 
began. Evil habits ſeldom appear at once in all their 
magnitude: by imperceptible degrees they ſteal upon 
us, and the diſorder is arrived at the height of its ma- 
lignity, before we perceive an alteration in our con- 
ſtitution. Our evidence therefore muſt ariſe from 
inſtances of the exiſtence of the incroachment, from 
thoſe ſteps which from time to time have been taken 
to check it, and from the ſituation in which we find 
ourſelves at preſent. From a conſideration of theſe 
4 | 22 : tacts, 
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116 CONSIDERATIONS ON THE 


facts, and by a compariſen of them with the original 
conſtitution, the reader will be enabled to form a juſt 
judgemenr of the validity of our accuſation. 


Firſt then of the Marſhalſea Court. 

I. Within two years after the ſtatute of the Ar- 
ticuli ſuper Chartas was paſſed, a diſpute. arofe be- 
tween this Court and the City of London, on the 
following oecaſion. The King frequently reſiding 
near the city, inqueſts had been taken before the 
Steward and Marſhal of treſpaſs and other things 
done within the city, ſometimes between citizen, 
only, at other times between them and ſtrangers, or 
between ſtrangers only. To this the city of London 
objected ; and, to ſeitle the point, a private act was 
paſſed in the zoth year of Edward iſt, by which it 
was declared, that the cognizanee of theſe matters be- 
longed to the Steward and Marſhal by reaſon of the 
verge, and that all ſuch inqueſts ſhould be taken with- 
in the City of London, and not elſewhere *. It muſt 
not hence be inferred, that this act 1mpeached the 
Articuli ſuper Chartas, or that it gave to the Mar- 
ſhalſea Court more authority than it had before. 
The purview of the act merely is, that ſuch: things 
done in London, the cognizance whereof belonged to 
that Court, ſhould be tried within the City, and not 
elſewhere +, h Pry | 

Under theſe regulations the Marſhalſea Court pro- 
ceeded in the exerciſe of its authority; but not 
without an abuſe of it. By degrees its officers 
ventured to treſpaſs beyond the preſcribed boundary, 
and its internal adminiſtration aſſumed a degree ot 
tyranny, unwarranted by the conſtitution. Fo theſe 
reſearches of high antiquity, it is often impoſſible to 
particularize inſtances of oppreſſion; we learn tlie 
exiſtence of grievances only from the inter poſition 03 


* 10 Co. 50, | | + 6 Co. 21. 
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the legiſlature. Such is the preſent caſe. In the year 


1343, an act of_parliament was made, by which it 
was enacted, that every perſon arreſted into the Mar- 
ſhalfea ſhould tell his own tale, and that the officers 
of that court ſhould not paſs the verge. This act is 
not in print, but appears on the Parliament Roll, the 


17th of Edward the Third, numero 31 *. In the next 


year it was again declared, by the ſtatute 18 Edward 


the Third, ſt. 2. c. 7. & 2. that the ſtatutes made of 
the Steward and Marſhal of the King's houſe, and what 


pleas they ſhall hold and determine before them in the 
Marſhalſea, ſhall be holden and kept in all their points. 

During the remainder of this reign, we find no 
further mention made of this court. We have how- 


ever reaſon to believe that it had ill laboured to ex- 


tend its encreachments, from the early notice taken of 
them in the reign of the ſucceeding monarch. In the 
ürſt year after his acceſſion, a bill paſſed both houſes, 
declaring, that, “ef anticnt times the juriſdiction of 
60 che Nis | 

« felony, treſpaſs done within the verge and after 


* 


© their venue, and of Covenant and of Debt, due and 


« made between the King's ſervants and thoſe who 
followed the court; and that lords and others, who 
* had franchiſes, might have their franchiſes as well 
s within the verge as out of it.” To which the King 
anſwered, © Let the Marſhal have ſuch juriſdiction as 


before this time harh been reaſonably uſed ; and if 


e any will plead in ſpecial, let him complain to the 
“ Steward of the King's houſe, and right ſhall be 
« done him.” This, though it be not an act of 


parliament, is yet a good declaration of the law by 
both houſes of parliament : for it is a ſettled 


maxim, that“ contemporanea expoſitio eſt fortiſſima 
666 "1 + 99 ws 6 * 4 wy a . * 8 
„in lepe .“ 


* 3 Inſt. 134, f Co. 21. § 2Inft. it. 10 Co. 70. 


13 Within 


rſhalſea was no other, nor had been, but of 
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Within twelve years after the publication of this 
ſtatute, the abuſes comniitted by this court had ariſen 
to ſuch a height, as to occaſion the loudeſt com- 
plaints, and the moſt active interpoſition of parlia- 
ment. Theſe produced the ſtatute the 13 Ric. II. 
ſt. 1. c. 3. by which it was declared, that the juriſ- 
diction of the Steward and Marſhal of the King's 
houſe ſhould not exceed the ſpace of twelve miles, 
to be computed from the lodging of the King. 
After theſe ſolemn and repeated ſignifications of the 
will of the legiſlature, can it eafily be credited, that, 
within ſeventeen ycars after the publication of this 
ſtatute, the uſurpations of this court ſhould have be- 
come ſo enormous, as again to require the affiſtance 
of the legiflature, to check them, and to declare the 
extent of its juriſdiction 2 Extraordinary as it may 
appear, ſuch nevertheleſs was the caſe : for, in the 
year 1406, it was found ncceſlary to paſs a law, by 
which it was declared, that the Marſhal was intitled 
to hold no plea, but ſuch as were holden by him in 
the reign of King Edward the Firſt. This ſtatute, 
which thus expreſsly limits the boundaries beyond 
which he was not to preſume to paſs, does not ap- 
Pear in our ſtatute- book, but ſtands upon the Parlia- 
ment Roll, in the 8th year of Henry the Fourth, 
numero 82 *, | 
It might reaſonably be imagined, that, after ſo ex- 
Plicit a declaration, this refractory court would have 
become more ſubmiſſive, and that its conduct would 
have been guided by the dictates of obedience and 
decent obſervance of the laws. But there is ſome- 


thing ſo alluring in an extenſion of authority, and in 


an increafe of cmolument, that few men have virtue 
to reſiſt a temptation, by which they feel themſelves 
ſo forcibly attacked. The Steward and Marſhal conti- 


* z Inſt. 134, 
8 nucd 
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nued to graſp at every cauſe which they coald draw 
before them, however foreign it might be to their 
aſſigned juriſdiction; they made no diſtinction of 

erſons, and diſregarded their determined limits. 
Of this unjuſtifiable conduct we have ſeveral inſtances 
in the more early volumes of Reports. In the ſeventh 


year of Henry the Sixth, an action was brought in 


one of the King's courts at Weſtminſter, upon the 
ſtatute 28 Edward I. c. 3. in which the plaintiff de- 
clared againſt the defendant for vexatiouſly ſucing 
him in the Marſhalſea, when neither he nor the plain- 
tiff belonged to che King's houſehold x. In the 
tenth year of the ſame King, an action was brought 


againſt a defendant, for having, contrary to the 28 


Edward I. c. 3. ſued the plaintiff upon an action of 
treſpals 1 in the Marſhalſea Court, neither of the par- 


ties being of the King's houſehold. This caſe was 


ſcriouſly argued ; and the determina ion of the court 
was ſtrongly againſt this illegal practice . 

But it was not merely an unwarranted extenſion of 
juriſdiction, of which the public complained; this 
grievance, of itſelf ſufficiently vexatious, was accom- 


panied by another infinitely more intolerable. The 


Steward and Marſhal, when they thus brought before 
themſelves perſons over whom by law they had no 


power, deviſed a pretence, by colour of which they 
hoped to ſtifle complaints, and to tyrannize with im- 


punity. They cauſed an averment to be entered 
upon their records, that the plaintiffs and defendants 


were of the King's houſehold ; and, to give a ſtronger 


ſanction to this palpable fiction, they eſtabliſhed 1 


rule, that no perſon ſhould be permitted to challenge 


or to except to the truth of this aſſertion. By theſe 


means they endeavoured to ſecure their uſurped ju- 


Lear Book, 7 Hen. VI. zo. b. M. 
Lear Book, 20 Hen, VI. 13. B. | | 
| I'4 riſdiction, 
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riſdiction, and to preclude the injured parties from 
a poſſibility of procuring redreſs. It was, however, 
impoſhble for them ſo far to,þlind the public, as to 
make them forget that vo leſs than fix poſitive laws 
had been made againſt this illegal aſſumption of 
power; nor, however they might intimidate the in- 
dividuals whom they had thus violently drawn into 
their court, could they prevent the voice of the pub- 
lic from offering up its complaints to the legiſlature, 
from bearing teſtimony againſt this daring infraction 
of the conſtitution. So ſtrongly were thefe com- 
plaints inforced, that parliament, in the year 1436, 
found it neceſſary to interfere, and to add another 
reſtrictive law to thoſe already in exiſtence, For 
this purpoſe, it was enacted, by the ſtatute of the 
15th Henry the Sixth, c. 1. That “ in every ſuit 
& in the Marſhalſea, for the future, no defendant 
«© ſhould be eſtopped by ſuch record, to ſay that 
„ themſelves, or the plaintiffs in the ſame record 
6 ſpecified, were not, at the commencement of the 
c plea or ſuit, of the King's houſe, according to 
ce the ſuggeſtion of the record; but that the defen- 
« dants thould be permitted to aver, that they them- 
« ſelves, or the plaintiffs, were not of the King's 
6 houſehold at the commencement of ſuch plea or 
OM. | | „ 
The ſame illegal extenſion of juriſdiction never- 
theleſs continued; for we find that, in the year 1453, 
a writ of error was brought in the court of King's 
Bench, between Read and Purchaſe, where the error 
aſſigned was, that in treſpaſs in the Marſhalſea neither 
of the parties belonged to the King's houſe, For 
this ſingle aſſignment, the judgement of the court of 
Marſhalſea was reverſed ®, Rt =p 
* 6 Co. 20, b. Cro. Eliz. 502. 
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i the year 1480, Littleton, one of the judges of 
the Common Pleas, informs us very ingenuouſly, that 


the Marſhalſea court, even during the time when he 


preſided in it, perfiſted in this prohibited uſurpation. 
It happened, fays he, when I was Steward of the 
Marſhalſea, that an action was brought by one of the 
King's gas rs, 1 0 a ſtranger ; the plaintiff 1 re- 
covered, and the ftranger brought a writ of error. 
On this it was held in ile court above, that the pro- 


ceedings were erroneous, becauſe the Marſhal had 


power to hold pleas only in thofe caſes where both the 
parties belonged to the King's houſehold *. 

We find no farther mention made either of this 
court, or of its incroachments, until the year 1541, 
when a very curious act of parliament was made, 
for the prevention of murder and bloodſhed within 
the King's court; and the cognizance of theſe of- 
fences was given to the Steward of the Marſhalſea. 
By the 21ſt ſection of this ſtatute it is declared, that 
the liberty and juriſdiction of the Marſhalſea court, 


and the circuit of the verge, ſhall be, in all points, 


privileges, and authorities, uſed by the miniſters and 
officers of the ſame, in as "full and as ample a manner 
as bad theretofore been lawfully uſed, for murders, 
felonies, offences, and all treſpaſſes, contracts, and 
other ſuits whatſoever they might be; any thing in 
this act to the contrary notwithſtanding. We muſt 
not imagine that this clauſe either did, or was in- 
tended to increaſe the juriſdiction of this court. The 
object of it was merely to aſcertain thoſe limits and 
that authority, to which by law it was /egally intitled ; 
and to prevent thoſe limits and that authority from 
being affected and impeached, by the other new and 
eee proviſions contained in the act. 


* Year Book, 20 Edw. IV. 16. b. 
+ 33 Henry VIII. 8. 
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In the year 1596, a writ of error between Baptiſt 
and Michelborn was brought in the King's Bench, 
upon a judgement given in the Marſhalſea upon an 
action of treſpaſs on the. caſe on Trover and Conver- 
fon, within the verge, where neither of the parties 
was of the King's houſehold. After much argument 
and due conſideration, this judgement was reverſed*, 
In this inſtance the Marſhalſea was doubly wrong. 
It held a plea between perſons. who were not ſubject 
to its juriſdiction; and the plea itſelf was of a na- 
ture of which it could take no cognizance. For, by 
the Articuli ſuper Chartas, they had liberty only to 
hold pleas of treſpaſs vi & arimis, and of ſuch wherc- 
in any freehold could not come in debate, 

This was more fully determined 1n the year 1607, 
in the caſe of Jeremy Grey; where the court of 
King's Bench reverſed a judgement given in the court 
of the Marſhalſea, in an Action upon the Caſe upon 
Trover and Converſion; aſſigning for their reaſon, 
that the ſtatute did not extend to give it a juriſdiction 
in this ſpecics of actions +. 

Still, however, theſe unreaſonable incroachments 
continued; and the confuſion which had ariſen be- 
tween the poſitive law, and the practice which ha 
uſurped its place, produced fo great an intricacy, 
that, in the year x612, it was deemed neceſlary to in- 
veſtigate the whole ſubject, upon a favourable occa- 
ſion which preſented itſelf, by an action being 
brought in the court of Common Pleas by Richard 
Hall againſt William Stanley and others, for a falſe 
impriſonment in an action in the Marſhalſea, whcr 
neither of the parties were of the King's- houſehold. 
After a ſolemn and moſt copious argument, the Benc.' 


* 6 Co. 20, b. Michelborn's Caſe, Paſch. 38. Eliz. Sec 
Johnſon v. Smith. Cro. Jac. 314. | 


+ Hil, 5 Jac. I. Rot, 876, 10 Co. 76, : 
2 | unani- 
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unanimouſly reſolved, that judgement ſhould be given 
againſt the defendants *, Upon this caſe Lord Coke 
obſerves, that the juriſdiction of the Marſhalſea was 


now ſettled ; for that againſt this judgement there 


was no opinion in any of the books; but, on the 
contrary, many concurring in /erminis with them in 
all the points now reſolved. 

The incroached juriſdiction of this court having 
thus finally been checked, the emoluments of its 
officers were materially diminiſhed. To prevent a 
conſequence ſo fatal to their intereſts, an application 
was made, in the year 1624, to King James the Firſt, 


who was prevailed upon to ere, by his Letters Pa- 


tent, a new Court of Record, dignified with the title 
of the Curia Palatii, or the Palace Court, to be held 
before the Steward of the houſehold, the Marſhal, and 
the Steward of the court, or his deputy. Theſe Let- 
ters patent bear date on the 25th of February, in the 
224 year of King James the Firſt, To this court 


was given the liberty to hold plea of all perſonal 


actions whatſoever, which ſhould ariſe between any 
parties within twelve miles of his Majeſty's palace at 
Whitehall. | Jo 

It is eaſy to perceive, that the erection of this new 
court was nothing better than a palpable infringe- 
ment of the Articuli ſuper Cartas, by the poor ſhift 
of giving to the Marſhalſea, under a new name, a 
juriſdiction to which it never could be intitled, either 
by that ſtatute, or by the law of the land. And ſo 
it was then eſteemed. Great complaints were made, 
and ſeveral perſons, againſt whom judgements had 
been given in this new court, brought writs of error 


before the King's Bench. Although we do not find 
That any deciſive ſteps were taken in conſequence of 
theſe applications, yet they appear to have alarmed 


* Caſe of the Marſhalſea, 10 Co, 68. b. , 
| tne 
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the Crown, and to have occaſſoned ſome inquiry 
into the legality of this extraordinary ſtretch of au- 


Thority. About the year 1629, the attorney-general 


thought fit to conſult with the judges of the King's 
Bench, on the ſubject of the validity of theſe Letters 
Patent. At a private meeting they were read over, 
and copies were directed to be made out for their 
more mature  confideration*, This however never 
was done; but, inſtead of it, new Letters Patent to 
the ſame effect were publiſhed in the month of No- 
vember of the following year. BS : 

To the conſequences of theſe Letters Patent, the 
fame _ objections remained which had been made 


againſt the former; and, in the year 1031, a writ 
of error was brought in the King's Bench by one 


Fiſh againſt, one Wagſtaff, upon a judgement given 
in the Court of the Marſhalſca, by virtue of the new 
Patent. As the judges ſeemed inclined to favour 
this application, the King thought proper to write 
to them an expoſtulatory letter, dated the 24th of 
June, 1631. To this an anſwer was ſent, penned by 
Mr. Juſtice Whitlock, per Mandatum Curiæ. They 
inform his Majeſty, that they knew nothing of this 
new Patent until after it was paſſed, and that they 
were never acquainted with its penning or paſſing; 
that, as the cauſe of Fiſh aud Wagſtaff came before 


them by an ordinary courſe of proceeding, they 
could neither know the cauſe, nor take notice of it, 


— «ä +» 


* Ruſhw, 2. 104, + Ruſhw. ibid. 
court 


"NF. - 


that, while the cauſa mali is permitted to "contin 
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court it was mentioned, That the court is holden 
by virtue of the King's Letters Patents coram ſuch 


perſons, © Judicibus noſtris, ad audiendum et ter- 
* minandum aſſignatis omnia placita perſonalia inter 


*« omnes perſonas, infra 12 leucas in Palatio Regis 
« apud Weſtmon. et inter omnes homines de hofpi- 
« tio Domini Regis, tamdiu quam hoſpitium Domini 
« Regiseſt infra 12 leucas a Palatio Weſtmon.” And 
a Patent ad audiendum et terminandum omnes cauſa 

cannot be, but it ought 'to be only. of criminal 
matters. For that reaſon the judgement was re- 
verh.. 262 a 
Alfter this ſolemn deciſion, we feel ourſelves wars 
ranted in ſaying, that the Palace Court is illegal. It 
ſurely therefore will behove thoſe, who ſhall take up- 


on themfelves to introduce into patliament a refor- 


mation of the ſyſtem of Inſolvency, ſeriouſly to con- 


fider this ſubject, | By every partial limitation or r- 


rection, the validity of the thing itſelf is necefatily 
confeſſed ;: and we have already dad ſufficient proof, 
ue 
its conſequences cannot be reſ trained. f 
II. The Court of Exchequer: 
We have ſeen, that, by the Articuli ſuper Chartas, 
no Common Pleas: were to be holden in the Exche- 
quer, but that a certain limited ſphere was allotted 
to it. With this ſphere however the officers of the 
court were by no means ſatisfied. They ſaw and 
envied the ſuperior emoluments of the netghbouring 
tribunals. Hence the tranfition: to the attempt of 
increaſing their own was natural. They firſt abuſed 
the power of which they were legally poſſeſſed, and 
then endeavoured to extend their juriſdiction to thoſe 
articles; from which they had been ſo formally ex- 
cluded. | | | 
* Cro. Car. 318. 

| In 
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In the. year 1381, the abuſes of this court were 
become ſo flagrant, that the legiſlative interference 
was found abſolutely neceflary. Grievous complaints 
were made by the heirs, executors, occupiers of 
goods and tenants of various perſons, who had been 
impeached in the Exchequer of debts, accounts or 
other demands, that the officers of the court had 
refuſed to receive them, when they offered ro ſhew 
or to plead for their diſcharge according to the law, 
without having expreſs commandment by writ, or 
letter of the Great or Privy Seal: in conſequence of 
which, great delay and miſchief had ariſen to the 
parties concerned, and no advantage to the King. 
The Barons were therefore directed 1 to alter this im- 
proper conduct, and for the future to permit ſuch 
perſons to plead, and to have their reaſonable diſ- 
8 52 without waiting for any writ or other com- 
mandment”*, 

It was alſo ordained, that greater diſpatch ſhould 
be uſed in hearing, making up and ingroſſing the 
accounts in the Exchequer, than had theretofore been 
uſual T. That the accounts of Nichil ſhould be 
wholly put out; or that, if any ſuch accounts ought 
there to remain, the accountants ſhould be examined 

upon oath by the Barons, whether they ſhould or 
ought to anſwer the King of any thing in this behalf. 
If it ſhould thereupon be found that they ought not, 
they ſhould be diſcharged from yielding other ac- 
count before any Fah the right of the King be- 
ing always ſaved f. © 

It was alſo greatly complained of, that, although ma- 
ny perſons frequently had livery of their lands and te- 
nements out of the King's hands, by judgement given 
for them in the King's Bench or elſewhere, and had in 
eonſequence thereof applied to the Exchequer, t to 


* 5 Ric. II. St. 1. c. 10. + Ibid, St. 1, e. 12. 


4 Ibid, Its I, C. 14. N b 
4 E 
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be diſcharged of the accounts demanded from them 
upon the fame tenements; yet that the officers of the 
court refuſed 1 them, until the ſame re- 
cords and proceſſes ſhould be,; word by word, newly 
entered in the Exchequer, ahd new proceſs there- 
upon made, to the great damage 7 delay of the 
parties, without any profit to the King. This was 
an admirable expedient to increaſe the fees of the 
court, and would probably have, anſwered the in- 
tended purpoſe; had any ,bounds been ſet to its 
ſhameful exceſs. *But it became at laſt ſo palpable, 
that the legiſlature thought fit to enact, that 105 the 
future, after ſuch record ſhould come into the Ex- 
chequer, the Remembrancer, in whoſe office ſuch ac- 
counts were demandable, ſhould immedi. tely cauſe 
the ſuit to ceaſe, by words to be entered on the in- 
dorſement of the writ, vouching the tenor of the 
record, without any new judgement or farther pro- 
ceſs *. | © 7 Both 17 Fi, k Bas”. 8 | 
Bur the court of Exchequer very ſpeedily deviſed 
a much more concluſive method of increafing its 
emoluments. This was by being more eircumſpect 
in its conduct, with regard to thoſe perſons who 
were brought before it, and, at the ſame time, by 
extending its limits to a degree equal to thoſe of the 
other cn. 7 0h fre TIA OT TICS 
This court, as we have ſcen, had by the common 
law no .cognizance of Comnron Pleas. Its objects 
were merely the adjuſtment and recovery of the royal 
revenue. But as all the ſuperior courts afferted the 
privilege, that their officers: and miniſters ſhould ſue 
and be ſued only in their ſeveral courts; ſo the, Ex- 
chequer not only aſſumed the fame right; but farther: 
aſſerted that all the King's debtors, farmers, and ac- 
countants, were privileged to ſue and implead all 


; 2 
Z 


4 
- 


* 5 Ric, II. St. 1. c. 16, Bic 
el | | manner 
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manner of. perlons 1 in the ſame Court, into which 
they thetiiſelves were called; and that they were 
even privileged. td ſue. md implead each other, 
or any derbe i the fame kind of common lai 
actions (where the perſonality only was concerned) as 
Were proſecuted only in the © ht of Common Picas *. 
All this produced no ſmall extenſion of juriſdiction. 
It was effected by. the writ of 2 Babe; which in- 
fir nuated that, as dehtor, to the t bey were un- 
able'to diſcharge what they 3 y reaſon of the 
defendant's detaining from tbem their own dedts. 
ut this Was ſtill inadequate, to the completion of 
their wither; and the; ſtatutes of othland, and the 
Articuli ſuper Chartas, Fol barriers, laced in the 
way of a future inereaſe of. power, WIE £ ingepuity 
however of thoſe who, Were intereſts in this increaſe 
ſoon overcame theſe, obſtacles. . he myſterious 
Phraſes of Prwiege and Quo minus were employed; 
and very ſoon, by a dexterous management of theſe 
terms, by a fortunate ſu eſtion, of privilege, any 
perſon was admitted to ſue in this court as well as 
the King's accountant. The ſurmiſe of being debtor 
to the Won became matter of form and mere words 
of courſe ;. whether the plaintiff, was ſo or not, was 
never permitted to be controverted ; ſolemn. acts of 
parliament were difregarded, the law of the land was 
 trainpled under foot; the court became 955 to all 
the nation equally, and en in a juriſdiction fa- 
bricated by itſelf. 


III. The FEI . | 
As this court was originally calculated for the ex- 
cluſive deciſion of all cauſes between man and man, 
and as this appropriation naturally brought before it 
à multitude | of cauſes ; it may at firſt ſightbe difficult 


* Blackſt. Com, b. 3. c. 4. 
7 : =.” 20 
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to account for the various and illegal ſteps 'which it 
took, from time to time, for the purpoſe of enlarging 
a juriſdiction of itſelf ſufficiently ample. The real 
reaſon was this. The other ſuperior courts, diſſatiſ- 
fied with the limits which had been marked out for 
them by the conſtitution, caught at every opportu- 
nity of extending them. The extenſion of theſe na- 
turally induced an increaſe of profits. But in pro- 
portion as their profits increaſed, the emoluments of 
the court of Common Pleas were diminiſhed. This 
was no ſooner felt by the officers of that court, than 
they, in their turn, ſet every engine to work to bring 
back that buſineſs which had thus been ſpirited away, 


and even to make reprifais on the enemy, by laying 


hold of thoſe branches of buſineſs. which had be 
nally been appropriated to them, In the-courſe of 
this conflict, thus 1 from private ambition 
and avarice, the decorum of public proceedings was 
but little obſerved; the conſtitution of the ſeveral 
tribunals was diſregarded ; and the rights of Englih 
citizens. were contemned. 

The firſt ſtep, which was taken for this purpoſe 
by the court . Common Pleas, was grounded upon 
the diſtinction, of which already we have taken no- 


| tice, between injuries with and without force. 


In both theſe caſes the Common Pleas Enjoyed 
merely a delegated authority. There could not, „by, the 
common law, be any proceedings in this court without 
a previous original writ ſued out of the Chancery. 
So far they were alike. The difference betwes them 
aroſe upon the ſubſequent proceſs. 

In caſes of civil injuries without force the Re 
of the defendant was ſecure. * He might, if he had 
any ſubſtance, gradually be ftripped of it, unleſs he 


ſhould render obedience to the King's writs ; <0 ke. 


had none, the any: held him to be, as he really was, 
K: incapable 
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incapable of making ſatisfaction, and therefore all 
farther proceſs ceaſed as ineffectual. | 


But in caſes of civil injuries accompanied with 


force, a proceſs was provided againſt rhe defendant's 


_ perſon, as an offender againſt the public peace. This, 


as the moſt ſummary method, became the moſt ac- 
ceptable to the generality of mankind.' A plaintiff, 
whoſe object it was to procure an immediate remedy, 
naturally purſued this courſe „ Which Peſt anſwered 
his purpoſe: It was of! littletꝭ conſequenceè to him, 


and probably he had never enquifed, whether this 


ſpecies of proſecution was defehfible en conffitutional 


principles. It was enough for bim, that it would 


lead him the ſooneſt to the Aattalnrtfeln of his object. 


1 — 


AKA FRE" 418 TIES bn. 
chaſer. ! t 4. 31 | t 7 F243 11521 


The conſequence of all this was, that tlie Capias, 


of the ſeverab places would be raiſed upon A put- 
N e pa n f 


9 414 


by which the body of the defendant was ufreſted, 
became very: ſoom the gencrab proceſs,” ” Nothing was 
mare eaſy than a ſuggeſtion bf treſpaſs 39 the declä- 
ration of the plaintiff 'was*therefore'couched'in that 
form. Au original writ of Pone-or Attachment was 


ſued out from the Chandery, on which a! Capias ad 
reſpondendum was made out conformable to the ori- 


ginal writ, by which the ſheriff was authorized to 


take and to impriſon the defendant. 
It is dangerbus-to go beyond khe boundaries of 
propriety. However difficult it may be to continue 
m the path of rectitude, it is infinitely more difficult 

| by Tt) 
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to return to it, when once our ſteps have taken a 


contrary direction. 

Nothing can more ſtrongly 0 the truth of 
this maxim, than the ſubſequent conduct of this 
court. Very ſhortly after this firſt aberration from 


its conſtitutional limits, another, ſtill more glaring ; 


and improper, Mas introduced, In order to invite a 
multiplicity: of ſuitors, and to concentrate as much as 


poſſible in themſelves all the conſequent emoluments, 


they uſurped a kind of original juriſdiction. It became 
uſual for a plaintiff, in perſonal actions, inſtead of 


| reſorting, to the Court of Chancery, for an original 


writ adapted to the nature of his complaint, to have 


recourſe immediately to the Common Pleas, and there 


to ſue out a Capias, by which the defendant, without 
any notice, was inſtantly arreſted : But as the defen- 


dant might, on his appearance, make a very ſolid 
objection to this illegal and ſhameful tranſgreſſion of 
the eſtabliſhed rules of juſtice, a contrivance was not 
wanting to protect the plaintiff, and conſequently to 
encourage others to do the like. The plaintiff, on 
the production of the defendant, was permitted to 


procure an original writ; to chis a proper return was 


made; it was then filed with the Cuſtos Brevium, 
and the whole antecedent proceedings were ſanctified 


with a colour of regularity: . 


This novelty, did, not however a in its full 
force at; once: gradual, and almoſt imperceptible 
were its gradations. Nor did it ariſe to its ſummit 


without oppoſition. Some perſons, more quickſighted 


than the generality ;@f mankind, not only perceived, 
but endeavoured to impede its dangerous progreſs. 
Of theſe we cannot expect to find many inſtances in 
our books. Few are ſo bold or ſo diſintereſted as 


to reveal. the errors or the defects of their own pro- 
feſſion. Where nothing of good could be ſaid, a 
guarded and prudent filence has generally been ob- 

2 ſerved. 
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ferved. By ſeme . tcident, however, à caſe of this 
ſort has ſlipped into one of our antient volumes of 
Reports. By this we find that, in the year 1442, an 
attorney of the Common Pleas had dared to take out 


_ a Capias as the firſt proceſs, without having ſued out 


an original. The party concerned had probably 
ſpirit enough to reſent this palpable infringement of 
the conſtitution; for an attachment was iſſued e 


the attorney, upon which he was taken. His offence 


being proved, he was committed to the Fleet. After 
having been impriſoned there for. a month, he was 
brought before the court ; when the Chief Juſtice 
Newton pronounced judgement, that his name ſhould 
be ſtruck out of the roll, and that he ſhould: be dif- 
abled from ever acting again in that capacity in any 
of the King's courts. To the due obfervance of this 
judgement he was ſolemnly; fworn. The feelings of 
the court were however . ſo ſtrong in his favour, every 
component individual. was fo. ſenſihle, that by con- 


demning him he tacitly condemned) himſelf, and 


that, ſooner or later, his on turn might come, that, 
after the farce of juſtice had been gone through, 
indulgence was ſhewn to the culprit. His name was 
reſtored to the roll, he was re- inveſted with the power 
of practiſing, and his conſcience was made eaſy by 
a full and formal abſolution from his oath *...,,; 

In ſpite of ſuch impediments, the conduct of this 
court continued the fame. The dereliction of the 
common law. proceſs became, even more notorious. 
In all civil injuries accompanied with force, if the 
defendant could not be found by the ſheriff upon the 
Capias, he might return the writ with an indorſement 
of Non eſt inventus ; the plaintiff might then ſue out 
another writ, called a Teſtatum Capias, into that 
county whither it was ſuppoſed the defendant might 


* Year Book, 20 Henry VI. 37. W. 


te 
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be gone. To make the proceſs of this court ſtill 
more eaſy and inyiting to the ſuitors, 1t now became 
uſual to ſue, out the Teſtatum Capias in the firſt in- 
ſtance, Here was a double preſumption : firſt, that 
the original writ had been duly ſued out ; ſecondly, 
that a common Capias had regularly iſſued. If 
therefore the former ſingle preſumption was illegal, 
and an affront to the conſtitution, what opinion are 
we to form of this? . | 


With one very bad conſequence this practice was 


immediately attended, A plaintiff, who was deſirous 
of harraſſing afid ruining his adverſary, might ſue 
out a Teſtatum Capias into any county he pleaſed, 
upon the ſuppofirion that the defendant had flown 
thither. As there was no limitation to this diſcretion, 
if the plaintiff meant to try his action in Cornwall, 
and the defendant reſided in Northumberland, he 
might ſue qut his Teſtatum Capias into Northumber- 
land, on the above pretence, and procure the original 
writ and the Capias to be returned as in Cornwall. 
By theſe means, the edtdirion of the defendant be- 
came truly diſtreſsful. He was under a neceſſity of 
carrying his witneſſes, if the cauſe was to be tried, 
from one extremity of the kingdom to the other, 
when the action itſelf might be triſſing, or brought 


without any foundation, for the ſingle purpoſe of 


oppfeſſon- z: IN 

To adminifter a remedy to this grievous abuſe, 
the legiſlature found itſelf obliged to interfere. The 
ſtatute the 6th' of Richard the Second, ſt. 1. c. 2. 
was paſſed ; by which it was enacted, ** to the intent 
e that writs of debt and account, and all other fuch 
£ actions beſhenceforth taken in their counties, and 
directeck to the theriffs of the counties where the 
contracts of the fame actions did riſe, That if 
henceforth in pleas upon the ſame writs it ſhall 
* be declared, that the contract thereof was made 
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* in another county than is contained in the original 


© writ, incontinently the fame.” writ —— be __ 


GP abated. HD 

This, to, unprofeſſional men, All eis by appear 
a deciſive ſtroke upon the newly. introduced practice. 
Such however was not the caſe, If the judges at all 
regarded this ſtarute, they muſt have put an interpre- 
ration upon it not immediately obvious; they muſt 
have conſtrued the words“ ſhall be abated,” to mean 
< ſhall not be abated;”: for by no other conſtruction 


can their ſubſequent conduct be accounted for. In- 


ſtead of relinquiſhing the cauſe, which would have 
entailed a relinquiſhment of profits, they introduced 
a practice of permitting a defendant to move the 
court to change the venue, upon, zan affidavit that 
the cauſe of action, if any, aroſe in the county into 
which the Teſtatum, Capias was ſued, and not in the 
county into which the original was, returned. They 


pretended indeed that, they acted thug to fave the 


expence of the parties. But this is a very flimſy 
apology for permittings firſt; an, illegal proceſs, and 
afterwards, fo wee de mrs bee breach of, a 
poſitive act of parliament. Paiftih et 1 
Notwithſtanding all theſe i ingenious; As 
in proceſs of time the buſineſs of the court of Com- 
mon Pleas gradually. decreaſed, until ſo, ſmall a, pro- 
pats remained, that there was. hardly, enough to 
eep the judges and the other officers in, exerciſe, 


The court, of King's; Bench,” which, had long been 


running a race With them fer, juriſdiction, had at 
length completely outſtfipped them, The Common 


Pleas ſat idle, and had ſoarcely enough of buſineſs 


to countenance, thegudges in coming to Weſtminſter 
every day in the term. At the Reſtoration, when 
taings began to. return into their ordinary channel, 


the chie t 1 Sir Orlando Bridgeman, with a View 
| 01 


LAW OF INSOLVENCY. 13; 


of remedying this inconvenience, and of checking 
the King's Bench, promoted the a& of parliament, 
of which we gave a hint at the beginning of this 
chapter. But before we proceed to treat of this, we 
muſt trace the progreſs of uſurpation made by that 
aſpiring court. We ſhall then have taken a view of 
the whole ſubject, and ſhall, in ſome meaſure, be 
competent to underſtand, and to decide upon, the 
merits of the legiſlative interference. LS ; 

OX: 1 e u ein 

IV. The Court of King's Bench. 

We have ſeen, that, by the conſtitution of this 
court, it had power to hold pleas, by original writ 
from the court of Chancery, of all treſpaſſes vi & 
armis, of Replevins; of Quare Impedits, and generally 
of every thing forcibly injurious; and that it more- 
over had power to hold plea-by Bill for debt, and all 
other perſonal actions, againſt any offiger or miniſter 
of the court (who, in return; was at liberty to im- 
plead others by Bill in the ſame actions), and againſt 
any one actually in the euſtody of the Marſhal-of the 


\ . 


y 


nel nee 1 7 e 4 
court. At the fame time it was prohibited from 


holding Common Pleas in any other manner. 
However this diſtinction may meet 'with* the ap- 
probation of the unprejudiced, it is certain that it 
did not content the judges or the officers of this 
court. They beheld with an invidious and eager eye 
the ſuperior emoluments of the Common Pleas, to 
which had been aſſigned the cognizance of civil 
cauſes. To a deſire of acquiring a ſhare of thoſe 
profits ſucceeded” the attempt of obtaining it. Va- 
rious were the devices which they employed; and 
thoſe devices were ſucceſs fu. 
To effect the important purpoſes? of extending 
their juriſdiction, and of increaſing their profits, two 
methods were purſued, diſtinct indeed in their origin, 
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but wading to the ſame point. The one was, the 


overthrow of the common-law. proceſs, and the eſta- 
bliſhment of an arbitrary original Juriſdiction of their 


own in its place; the other was, the extenſion of the 
privilege, accorded by the law to the officers and the 
actual priſoners of the court, to all mankind indif. 
ferently. So violent an aberration from their conſti- 


tutional limits was not effected at once. Like other 
abuſes of which we have alteady treated, it gradu- 
ally advanced, until it became ſuficiently ſtrong to 
bid defiance both to decency and to law. 

While the antient practice was adhered to, no ex- 
tenſion of their juriſdiction could take place. The 


Court of Chancery iſſued to them no Original Writ 


in any cauſe, of which they had not a legal cogni- 
Zange ;,, conſequently, they could not ſue. out- ſuch 


original writs in Common Pleas. This, kawever, 


has not continued to be the invariable practice. The 
proceſs hy Original Writ from the court of Chancery 
is now; become the foundation pf: part / of chat Jurit- 


diction, which. this odurt has uſurped in . of deb- 
Was and creditor f.. Aer t 111M Vs 7 | 


1% eavw mglgmo): ett #197] 71 Wh. | 
* As the author underſt ted, that © bill was * ha; in 
pprliament, a for. the purpoſe, gf 35 eg the practice of ſne- 


1 1g by Special, Original i in the Kijog's Benc 55 of exalting in 


its room the practice by the Ac Eilan clauſe to a pinnacle of 
greatneſs beyond the moſt Watering Bop hop es of its ivventor 8, he 
was particularly cautious of- enlarg ng ont this topic. He has 
ſince been informed}? that the bout of Kip g's Bench has 
deemed it adviſeable to:temporize with the court of Common 
Pleas, and to come to an agreement, that; if a plaintiff ſhall 
hereafrer, ſue in that court by ð peciat Original for any ſum 
under fry pounds, he ſhall, pay the extraordinary coſts. 
Whether this C01 prq omiſe, 1 0 clearly 3 illegal, will be 
attended with b advantage, and hether that tribunal, 
which ſo cunningly could Gad 4 J poſitive act of par- 
liament, may not alſo evade this private compact, is more 
than a prudent n man v — readily aſſert. 

Within 


LAW OF INSOLVENCY. 13 


Within the limits of that legal cognizance they 
could hold no Common Pleas. Their bufinels, 
therefore, was circymſeribed; within boundaries, too 
narrow to ſatisfy either their ambition or their cu- 

idity. It was neceſſary, for the gratification of both 


theſe paſſions, that thoſe boundaries ſhould be en- 


larged. , 0 HOOD e 16-27 50 

The firſt contrivance adopted was a dextrous 
management of that ſpecies of proceſs denominated 
2 Bill of Middleſex. As this court had conſtituti- 
onally a power of determining all offences and mit- 


demeanors, and as upon its coming into any county 


it immediately ſuperſeded the ordinary adminiſtration 
of juſtice by its general commiſſſons, it carried with 
it into fuch county its own particular proceſs, 
Its on particular proceſs was by a Bill of that 
county in which ite reſided, now commonly known 
by the name off a Bill of Middtefex, from the court 
being fixed in that c!j y. When any one there- 
fore, againſt whoſe perſon or Praperty any injury 


accompanied with force - had been committed by 


any perſon actually within ſuch county, applied to 
this court for redreſs, his complaint was drawn out, 
and entered upon the records. But an actual treſ. 
paſs was to be alledged, otherwiſe the court could 
not hold plea of it, After this, the Clerk of the 
court iſſued the Bill, directed to the ſheriff,, and com- 
manding him to take the defendant, if he ſhould be 
found in his bailiwick, and ſafely to keep him, ſo as 
to have him before the King, on a certain appointed 


{ 3 13715 50 2 MA 16 Bit] T'%,; 
the court then actually, fat ; for it hag no immediate 
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If upon this, Bill the heriff returned Non eft in- 
ventus, the plaintif might « ei ither have a, repetition of 
the ſame procels, . to. arreſt the' defendant, if he fuſ- 
pected him to be in the County, f A Teſtatum Bill, 
directed to the ſheriff: of that county i into which it 
was:{y poſed. he had flown, _ and reciting that zit was 
atteſted, that the defendant did run up and down, 
and ſecrete himſelf, in that county; the ſheriff of 
which was commanded, to arreſt H m. as the former 
had, been by the Bill. This ſecond proceſs, from a 
technical word made uſe of i in it, was denominated 2 
Latitat. >, | 

All. this, however gaye. the <purt of King s Bench 
no COSNIZANCE C of civil cauſes. Toi extend it to them, 
no ſſmall ingenuity was 4 But When the 
though ts .of | ny men are emp! 0 yed d. npon the fame 

7717 "are 7 5 es hroduced. 

Thi, pre E ar and lmited' as it was, became 
1 15 hs OK: 197 ihr hoy vi” I" jrifal HEtion which 

© chi nc ated to itte 1370 Vt 
s great alt, 'the tepid of 'thoſe 

welt 0 5 W 8 we” 1 Was employ ede As 
ſoon as, the Jetendant ; WAS "ALT eſted,, either upon the 
Bill of, e or upg 0n the "Latitar, the ſheriff 
returned the whit g with. an inderſertent of Cepi Tor- 
pus. Whether the defendant was actually committed | 
to Þri on, . Whether, upon being ſerved with the 
rocels, he put wy bail, the "court confidered him in 


1 light. of . a priſoner. He „Was deemed to be in 
oh cuſtody of the K 


arſhal, and to be entitled to the 


7 ileg e.of..the court. This privilege, as we have 
1 — — Tn for the benefit of thoſe who were 


* in the cul ſtotly of the Marſhal ; being already 


engag ed i in the 6 Rommel s of one court, it was eſteemed 
Ne to, ſubject them to the vexations and ex- 


Pences conſequent upon a removal into another. 


Sufficient 
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Sufficient for them, it was thought, were their pre- 
ſent evils. But a very different ute was now to be 
made of this diſtinction. : A liberty Was given to any 
perſon, who had a cauſe; of action againſt fuch wg 
poſed priſoner, to file his Bill againft, bim. 
court a the co 55 izance of the cauſe; and oy 
theſe means proeurec a Juriſdiftion over al: actions 
mixed or perſonal. 

Originally this proves could iffue only on a actual 
rreſpals ; and an actual impriſonment was neceſſary 
to enable the court afterwards to proceed, fof Civil 

matters, againſt the defendant. Bur now it was' held, 
that an allegation of treſpaſs, whether really com- 
mitted or not, was ziele. On the appexrance 0 e of 
the defendant, this a Il legation 858 dropped e 
further uſe. By 175 ez of the proceſs” Was 
preſumed to be. 1 ks Pane Marſhal. 
A Bill was inſtantly, fil A 5 m for 7 — or for 
any other civil matter ; ; le ri eee 3 = 
if it had legally been i e ogniza 
the cauſe. 5 nder is? ma ſques t tri eo -o 
the King 8 Bench 8 gre ' dai, 7 "more ormous.” 8 ; 
ſubject | was violently « rawn before ir; 4 a, car 
proceſs, contragiftory 0 the Cönſtitutibn, 100 1 
warranted by any ſtatute, afſumed the place of the 
common-law proceſs ; and, to crown the whole, _ 
| ſufferers by this hw arrantable proceeding were p 
cluded from redreſs, by, the relolution Aeon 

the court of einten to th 1m. th be erat 0 0 
jecting to this aſſumed over. e was laid 0 
and ſoon became the 1 pr ractice, that nd 
perſon ſhould be permitted to i mpeach this fallacious 
preſumption. | It was held, that / in  feione Juris ton- 
7 tit equitas; A maxim, ohen Er true in general, 
yet es ewe when thus applied. Where is the 
difference, either in nature or in reaſon, between 


equity 
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equity and law? Are they. not originally the fame ? 
Are they not equally founded an the great divine 
attribute of juſtice? Law cannot be unjuſt, neither 
can equity; they are both. intriufically the ſame, and 
both intrinſically perfect. What is a fiction of law? 
Cleaxly not law itſelf; its bene a falſity. 

rectitude, every aber- 
ration from it, to whatſoever fide it may tend, is an 
approach to ſomewhat worſe. A fiction of law 
therefore, being no more than ſomething like daw, 
and not the law itſelf, muſt be involved in this cen- 
ſure There is, moreover, a material diſtinction be- 
teen thoſe inſtitutions which ariſe from natural law, 
and thoſe which awe their origin to the - caprice or 
the. wtereſts of legiſlators. ::-With-regard to theſe, as 
they are liable ta. great imperfections, fictions may be 
ot juſt; as we haveian inſtance in the cafe of Com- 
mon Recoveries, which were permitted toremedy the 
inconveniences ariſing from the narrow feudal views 
of our anceſtors. But that law which is founded on 
nature, Which ſprings from the primary and inde- 


fen able rights of mankind, ſhauld be more reſpected. 


Men are not to be hanged, that jurymen may dine; 
nor are free Engliſh citizens! wantonly to be impri- 
ſoned, the conſtitution of the country is not to be 
undermined, that the court of Kin g's Bench may 
fatten on the ſp oil 290 Hie 

This 1 ſimilar in its nature to that of the 
Capias in the Common Pleas, like that was gradually 
introduced. The fifſt inſtance which we meet, of 


its being completely eſtabliſned and adopted as law, 


was in the year 1432. A Bill of treſpaſs was brought 
in the King's Bench by one David Selby, againſt one 
in the cufiody, of the Marſnal. The cauſe was brought 
to iflve, (and {a vetdictꝰ was found: for the plaintiff. 
In arreſt of judgement at! was, gbjecteq, that there 
was no record of the (defendant being a priſoner 5 
N 7 | the 


„„ If ri wy CCD 
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the court, and that therefore the whole proceedings 
were void. As this obhjection went to the root of the 
ineroachment, the judges were arouſed; Yelvetton, 
one of them, took upon himſelf to ahſwer it, and, 
by a profeſſional : ſubterfuge, ro obviate its effects. 
The defendant; ſaid he, has now no right to 
« aſſert that there is n ſuch record; fot ff à Han 
« brings a Bill of debt upon damages recover in 
* this court, and you had pleaded an acquittanoe in 
6e bar, will you come afterwards and fay, there is no 
5e ſuch record)? I fay, Not Or if it were in attaint, 
6 and the party did not demand Oyer of the record, 
ce but pleaded forward, shall he come afterwards 
« and ſay, there is no uch record? ftp) No. 
© The' cafe here is the ſame. Whether thelepinion 
of the, reader i ci, with that of the Jearived 
judge, on the queſtionꝰ of ſimilarity, may be doubt- 
ful. Serjeant Vonge had however an anſwer ready. 
* If,” ſaid he, , thereris mot record, thatxhe defen- 
© dant was a prifonervof this cout, theft allithitchas 
“ paſſed: has been doe Witfioπ7watranty, anν⏑ðf̃ο. 
ram non Judiet. Before ον proceed apainit'ati 
one, it behoves you! to be aſfurddethat you Habe 
Power over him for- if affheriff iymatcepred-iti the 
| * is diſcharged; afidoif afterwards 
any one files a Bil-againft him, che Whole willi be 
* void, becauſe, having finiſhed . his(gceonnt; he is 
& diſcharged; every thing therefore done after Ads 
& is coram non Judice. 8d is it fin this inſtmde.“ 
Therefore, ' added, Serjeant Moile, „ ir appears 
% that the/defendant Was hot a pri ſoner of this court; 
© for, if a man has put iti bail, he cannot be deemied 
* an actual, priſoberg C bai is/ hot fuH HC ent- to con- 
„ ſtitute him ſuebh. The prontedings, therefore, are 
void.“ This reaſoning the Chiof Juſtice Forteſcue 
anſwered very ſhortly, by ſaying, it appears to me 


that the proceedings are valid; for although the 
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<« cauſe of his being in priſon may not appear, it 
< ſhall be preſumed to be a good cauſe. It may be, 
he Was, comm itted r ſome offenge done to the 
* court, or for eee ſuggettion, which we have 
«© not entered of record. As to the impriſonments 
e by this court, they ſhall he conſtrued favourably, 
4 and ſhall be pr umec Lig be legal. The, plaintiff 
55 therefore ſhall have. 1j ement, and eee er da- 
«& mages 0 
Thus we fee the eng law, was, e, 
and an illegal juriſdiction wok. eſtabliſhed, by a deci- 
fon of the very court which was. to derive an advan- 
tage from the abuſe. This determination, built up- 
on an untrue ſuggeſtion, has neyer been contradicted 
by, irs. ee Practice, unfobnded a As, it is in rea- 
Ae e a8 it 18, 10 che] gwn,rul of law, That 
bu 5 MA PULCE , higher and more 
ban the, Bam of = Wigs is well known; 
it — 3 it acknowledgtd.guide. of the courts 
in all Mater which related to ot _ and which did 
not interfere with their own immediate intereſt, So 
Fe as the.year,1 3g Robert de Thorpe, the Chief 
ce, teh POE; publig and ſolemn; manner de- 
Sac d, hat inconveniences muſt perpetually ariſe, 


| 7 af if a man's. on deceit ſhall be allowed to aid him; 


for it is a principle of, law, that Haus et Dolus 
15 nemiui patrocinatur : no, one therefore ſhall be al- | 
40 lowed to take A Ko of. his own. fraud +.” 
Bur. what was good law for, the. publi e, was not con- 
fidereg. as ſuch When, it interfered, with an uſurpation 
of Juriſdiction. „The court took. upon itſelf, the de- 
termination of its; MW caufe :; it was at the ſame time 
judge and party. 43 Fl LC, lai, Wag ſagri ed to intereſt. 
The good 9 e of of Honi Fudicis, of! . 
5 * Year Book 31 Hi. Y 8 Jo. ; _— 64 eats 

+ Ibid. 30. "dt 18 32s is ; 58 5 e 
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Juftitiam, venerated by: he founders of the conftitu- 
tion, was exchan for a new doctrine. Boni Ju- 
dicis' eſt ampliare Jur ene became the favourite 
motto of cht Bench. How well the [pirit of this rule 
has been preſerved by fi bene e es, the 224 ex- 
perience of mankin U beſt prov . 
| Notwithſtanding" ſo ehem n fi Kretch, che furpa- 
tion of the cdifrroP King's Bench was yet i $f 
The Bill of Middle ex, uſed as the firſt procels, gave 
them an orig gat orion only in "the county 
where they at Pe, would enſue, before 
the Latitat could reach a defendant in aich county. 
As this was à cohfderable he diment in the way of 
thoſe, who Were diffioſed to urge the g erer 
of thistourt : b a kind b e from gratitude to 
theſe Well⸗Wifners, And from a due regat 0 its own 
intereſt, t keel al Gbftactes whith impeded” che 
expeditibn 'of 1 15 new. roecfs.” With tis view two 
06 0 Were intröcküted'p the olle da = t 4 to 
aufes arifft a 0 whey, the” other ig cauſes 
We elſeteht e eo III HN i 5717 HI 55 nt 10. 
i ee h groe Fvirhin the county 9 
Pentatech he Pre pt of the bill, inſte df the bill 
kfelf, to Te as the fit > procefs. "Th 155 1 Hoſes, 
e WR to fe gur à Latitat in che firſt 
"Inf ce, Without filing bis Bill, on a preſumption that 
the Bill had' been prop fly filed, and rHat'the Precept 
had been delivered to Fd had been duly return by 
the ſheriff. This Practice, ng ſimilar FA that of 12 
Teſtatum Capias in the Cotrimion. Pl hende is liable to all 
the ſame objections, and indeed to more; "as che: Cotu- 
mon Pleas was only ee ' affitning an original 


proceſs g ver "matters reall ſubject ro it cognizance; 
whereas this court ded this Oflice another {ill 
greater, that of drawin thin x , Vortex. thoſe | civil 
cauſes, from the ke Bw a with which i it had been 
precluded * the conſtitution; 

2 
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On the introduction of this new practice, a diffi- 
culty very ſoon occurred, which, without proper ma- 
nagement, threatened to undermine the towering edi- 
fice of uſurpation, which had ſo artificialiy been 
erected. When judgement was obtained againſt a 
defendant, either upon, a Latitat em hn as the 
firſt 8 or upon a precept of Bill iſſued without 
any Bill actually filed, he might bring his Writ of 


Error, and aſſign for error the want of a Bill filed 


before the awarding of proceſs. If he did this, the 
judgement was inevitably reverſed, the court having 
in ſuch cafe no juriſdiction over the cauſe, and all 
the proceedings having been coram non Judice. To 
obviate the dangers of this. powerful attack, a new 
contrivance was introduced, If a Writ of Error was 
brought, the court permitted the plaintiff} to patch 
up his proceedings, by filing a Bil, and by having 
bis precept returned. If he was expeditious enough 
to do this before the errors were 1 whole 
proceſs was deemed to be valid; and the miſerable 
defendant, who the ioment before had both law 


and juſtice on his fide, was now ſuppoſed to have 
neither. The judgement ſtood ; the court was tri- 
umphant ; and freſh litigants were invited to parti- 
cipate in the ſweets of its ſummary proceſs. - 
Howezer we may by cuſtom have grown familiar 
with theſe innovations, reflection muſt point out their 
enormity. [It is no ſlight thing for an Engliſh. citi- 
zen to be arreſted and impriſoned by the unconſtitu- 


tional proceſs of a court. If our liberties are valu- 


able, it is our duty to inveſtigate ſo daring an in- 
fringement. To enable the candid reader E more 
readily to perceive the dangers attendant upon this 
incroachment on his natural rights, we will lay before 
him the meaſures which were occaſionally taken by 
the Jepillative t t n 

| 5 Ol nf ins 143 Parliament, 
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Parliament, in the year 1432, took into confidera- 
tion a very ſerious grievance. Many of the King's 


liege people, it appears, had before that time been 


outlawed and greatly vexed and diſquieted in diyers 
ſuits, both in the King's Bench and in the Common 


Pleas; in the records of which ſuits the entries had 


been made, that the plaintiffs ob/ulerunt ſe in pro- 


priã perſong ſus; whereas they had never appeared 


to ſuch ſuits, nor had even any knowledge of them“. 
The conſequences. of theſe infamous practices are 
evident. To prevent them, it was enacted, by the 
10 Hen. VI. chap. 4. That no Filazer, Exigenter, 
or other officer, ſhould thenceforth make ſuch entr 

in any ſuit, unleſs the plaintiff therein ſhould previ- 
ouſly appear in pexſon before ſome of the juſtices 
of the court in which the plea ſhould depend, and 
ſhould. be ſworn upon a book, that he is the ſame 
perſon in whoſe name ſuch ſuit is ſued; or unleſs 


ſome credible perſon, of his counſel ſhould make 
ſuch oath for him. This ſtatute was made petpetual 


by the 18 Hen. VI. chap. 9. by which another miſ- 
chief was alſo provided againſt. Great damage; 
as it was alledged, had happened as well to the King 


as to individuals, from a practice ſomewhat ſimilar to 


the foregoing. It had become uſual to enter in the 
Records of Outlawries, that the parties appeared by 
their attornies, where in fact the attornies had no 
warrant of record; in conſequence of which theſe 


outlawries were reverſible, and oftentimes were actu- 


ally revetſed. This ſtatute therefore provided, That 
exery attorney, who ſhall. not have his warrant entered 
of record in all his ſuits, wherein proceſs of Capias 
and Exigent is awardable, in or before the term in 
which the Capias ſhall be aw ſhall, upon con- 


\s 


z 
— 


viction, forfeit forty ſhillings for every offence . 


* Preamble to Stat. 10 Hen. VI. c. 4. 
+ See further, Stat, 32 Hen. VIII. c. 30. 
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In the year 1444, complaints of the perjury; ex- 
tortion, and oppreſſion of ſheriffs and their ſubordi- 
nate officers, in the execution of the proceſs conſe- 
quent upon the unlimited uſe of arreſts, aroſe to ſuch 
a height, that an act of parliament * was made for 
their reſtraint. By this it was provided, that ſheriffs 
and their officers ſhonld releaſe from priſon all per- 
ſons by them arreſted, or who might be in their 
cuſtody, by force of any Writ, Bill, or Warrant in 
any action perſonal, or by cauſe of Indictment of 
Treſpaſs, upon reaſonable fureries of ſufficient perſons 
for their appearance. Such obligations were to be 
made only to themſelves, by the name of their office, 
and upon written condition: all other obligations 


. 


were to be void. 18D e FIGS Un RCIA 11 
This benevolende of the legiflature was productive 
of but little advantage; and that for two reaſons. 

Inſtead of going to the bottom of the evil, they ap- 
Pplied themſelves merely to then pruning of a luxu- 

riant braneh. Ho inadequate this conduct is to 
the radical cure of à conſtitutional diſorder, we have 
already had occaſion to obſerve. Beſides, a conſtant 
- concomitant; upon all theſe atreſts rendered it impol- 
fible for the ſubject to avail* himſelf of this ſtatute. 
It was in the power of any perſon, -who' fought the 
deſtruction of his neighbour; to mark his proceſs 

with ſo enormous a ſum as to render a defendant un- 
able to procure bail; for it is no more difficult for a 
bad man to ſwear to a large ſum than to a ſmall. 

But admitting that he could find friends able and 
willing to 'anfiver for his appearance to ſuch an 
amount, another difficulty preſented itſelf. It was 
become a practice for fheriffs, under the ſpecious 
pretence of ſecuring themſelves from any riſque 
- which might enſuèe from releaſing a defendant from 


* 23 Henry VI. e. 9. 
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priſon, to require the ſureties in the bond to ſtipulate 


for payment of double the ſum ex preſſod in the writ. 
Such a requiſition amounted almoſt to a prohibition. 
The good intention of the law- makers was abſolutely | 
fruſtr ated ; the ruffian miniſters of juſtice laughed at 
the unavailing ſtatute, and the doors of the dungeon 
were {till ſhut upon the captive citizen. 

The operation of this law having thus proved 
abortive, the court of King's Bench proceeded-in its 
courſe, and exulted in the prolongation of its hour 
of inſolence. All civil cauſes were violently drawn 
before it; the greateſt encouragement was given 
both to ſuitors and to attornies, by a connivance in 
abuſes the mott ſhameful and the moſt diſgraceful to 
our national character. In the year 156g, we are told 


by the voice of patliament, that it was become uſual 


for perſons of their malicious minds, and without 
any juſt cauſe, to procure their fellow ſubjects to be 
greatly moleſted. and troubled, by attachments ar d 


arreſts made of their hodies by proceſs of Latitat 
ſued out of the King's Bench; that, when the parti's 
ſo arreſted and attached were produced to anfwer the 


ackions brought againſt them; very frequently no de- 
claration or matter Was, laid againſt them, to Which 
they might make anſwer; by means of which the 


defendant was maliciouſly put to great: charges and 


expenees, without any juſt or reaſonable caute; for 
which he could not have. any coſts or damages award- 


ed to him, as a compenſation tor ſuch vexation and 


trouble“, n bin 
By thekine authority we ate ;nformed of a gill 
preater grievance. It was become a practice tor 
malicious men to cauſe theſe, whom they wiſhed to 
diſtrets or to» ruin, to be arrefted, not at their own 


| fi | (for there, notwithſtanding the connivance of the 


*Preamble to 8 Eliz, c. 2, 
&- 2 court, 
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court, they might apprehend ſome danger); but at 
the ſuit, either of ſome» ꝓerſon No had no real exiſt- 
ence, or of ſome one Who had no cauſe of action, 
and Wν,ẽ,uas unconſcious of this illicit abuſe of his 
name . By this deceit they Were r en, 
and the defendant was mundone. ht 'o 7 
Iheſe enormities were attempted to beichenhed by 


th legiſlature, as we have before Ln but the) 


will continue to be a.reproach to the Court of King's 
Bench, and a diſgrace to its judges, ſo long as the 
records of the kingdom ſhall remain, ſo long as Eng- 
liſhthen ſhall execrate the e e e _ Prima 
＋ hts. 8 111 4 £68 
och funding habe "ſtatutes, the aha which 
they were intended to remedy continued, and with 
them the enlarged juriſd iction of this cond; Altmoſt 
all the buſineſs of Weſtminfter, Hall was ingroſſed 
by iti. To the Common Pleas, fo little of cdl 
originally been allotted to it remained, that if the 
country attornies, who moſtly belonged ro that court, 
had not, by taking apprentices, continued a ſucceſ- 
ſion of ſuch as brought their huſineſs thither, it would 
at length have been utterly; deſerted. The malice 
and rhe vongeance of plaintiffs, who caught at the 
eaſy method of holding to:fpecial bail upon Latitats, 
and were gratified hy turning the firſt proceſs (by a 
barbarous abuſe of ſpecial bail) into an execution, 
which, inſtead of coming firſt, ought to have come 
the laſt, converted the King's Bench into an empo- 
rium of buſſneſs and emolument 1. 
But this the Common Pleas: was incited to over- 
throw by two moſt forcible, reaſons; the diſgrace of 
being conquered in their conteſt for dominion, and 


che commpamart. confideration wry their diminiſhed pro- 


31-147 4 C33 


* Ehe. e. 2. { 4. "> + ths Chap, Vi 
T7 North's Life of Lord ee © 


fits, - 
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fits. The cauſe of cheſe lumented effects was obvi- 
ous: on this they founded their expectations of re- 
dreſs. They knewethat the King's Bench, having no 
conſtitutional juriſdiction over civil injuries unaccoms 
panied with force, was obliged to have recourſe to the 
ſubterfuge of iſſuing am oſtenſible probeſs of treſpaſs. 
To make that coùrt expreſs the true cauſe of action 
in its writs, 2 ah infallible method of com- 
pelling it to ahandon its incroachment. With this 
intent, the judges and officers of the Common Pleas 
exerted themfelves to {carryra bill through parlia- 
ment, which, with the fair and captivating ſemblamnce 
of humanity and of patriotiſm, would in theſer 
anſwer their purpoſe;/ and crown their! wiſhes With 
ſucceſs, for ron bot on bono tour yorls 
This famous ſtatute, thei igth of Charles tha Se- 
cond, ft. 2. c. 2. made its: firſt appearance im the 
Houſe of Lords on the At Oof ND Vember, 10 br. 
It deſerves our moft!ſerious attention both from N 
preamble, vhich cotitaĩns the fulleſt account ifi the 
miſchiefs conſequent oni the ꝓractioe which had) en- 
gaged the preceding pages; and for the>regolatian 
which it introduced to prevent its continuance. 35, 
The preamble rums thus: Whereas bythe 
% ancient and fundamental laws ofothis realm; in 


caſe where fny perſon is ſued, impleaded, or ar- 


« reſted, by any writ, bill, or. proceſs, iſſueing out 
of any of his:Majefty's Caurts of Record at Weſt- 


* minſter, in any Common Plea, at the ſuit of any 


common perſon, thæurue cauſe of action ought to 

be ſet forth and: particularly expreſſed in / ſuch 

_ © writ, bill, or procets, whereby ahe defendant may 

have certain knowledge of thelcauſe of the ſuit, 

and tlie officer who thall execute ſuch writ, bill, 

or proceſs, may kxnow how to take ſecurity for 
IIV gen 997 ; ; x: 5-04-24 


L 3 cc the 


a , _ 1 — 22 * £7 
FI x . — „ * 9 A it rn OE I Ine 364.0 CY RTE r a” — * r — * 
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ce the appeerance'of the defendant to the ſame, and 
5 'the ſurcties tor ſuch appearances may rightly un- 
5 derſtand Tor what cauſe they become engaged; 
& And whF-reds- there is a great complaint of the 
„ eoplc of this realm, that, for divers years now laſt 
aft, very many of his Majeſty's good ſubjects 
« have been arreſted upon general Writs of Treſpaſs, 
« Quare clauſum fregit, Bills of Middlefex, | atitats, 
ce and other Rke writs) ifſueU Gut of the Courts of 
“King's Bench and Common Pleas, not expreſſing 
& any particular or certain cauſe of action, and there: 
% upon kept priſoners for à long time for want of 
te bail, bond with fureties for appearances having 
been demanded in ſo 1 that few or nonc 
& have dared to be ſecurity for the appearances! of 
fluch perſons ſo arrefted'and impriſoned, although 
4% in. truth there hath been little or no cauſe of ac- 
& tio: And oftentimes there are no ſuch perſons 
« bo are named plaintiffs, Put thoſe arreſts have 
« be many times proctied by malicious perſons, 
testo vex and opprefs the defendants, or to force 
from them unreaſonable and unjuſt compoſitions 
„ for obtaining theit liberty; and by ſuch evil prac- 
ge tices many rtien have been and are daily undone 
and defiroyed in their eſtates, without poffibilit. 
of having reparation's the actors employed in tuck 
practices having been (for the moſt part) poor 
* and lurking perions, and their actings ſo ſecret, 
that it hath been found very difficult to make true 
e diſcoveries of proof thereof.“ 5 
Jo remecty theſe fo een eng, and miſ- 
Chicks, and to diſconrage all frivolous and unjuſt 


8 — - 2 — 
oo 


ſits and, cauſeleſs arreſts for the future, it was cn- 
ted, “ That no perſon arreſted by any ſheriff or 
„ other ofEcer, by force or colour of any writ, dill, 
© or proceſs. iſſue ing out of the King's Bench or the 
„ Cotnmon Pleas, in which the certaihty or the true 
2 Hae N « cauſe 


e 4 -oedy 
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6: cauſe of action ſhguld not be particularly expreſſed, 
« and far which the defendant therein named ſhould. 
e be, bailable by the, ſtatute 23 Henry VI. c. 9 
« ſhall be forced or compelled, to give ſecurity, or 
to enter into bond. with ſureties tar their appear. 
4 ance at the day therein ſpecified, in any. penalty, 
« or ſum or ſums of money, exceeding the ſum ot 
« 4ol, to be conditioned for ſuch appearance; and. 
that all ſheriffs and other officers ſhall let to bail, 
and deliver out of priſon, and from their cuſtody, 
46 all, perſons what ſoecver by them arreſted on 1nch 
« writ, bill, ar, proceſs, wherein the certainty or true 
« cauſe af action is. not particularly expreſſed, upon 
i ſecurity, in the ſum of 40l. and no more, givenffor 
{© their appearance. It. was alſo further enacted, that 
on the appxarance of the defendent, ſuch bonds 
„ ſhould be diſcharged; ; and that, it the plaintiff 
* ſhould fail to declare againſt the defendant hefore 
the end of the next term atter ee he ſhould 
* be nonſuited, and fhould pay, coſts.; 

Although a much more deciſive remedy., might 
have been applied to theſe diſorders, had the legiſla- 
ture reſorted to the ſources whence they flowed,. had 
the proceſs of arreſt, been confined, to its, proper ob- 
jects, 2 and the court of King's Bench been compelled 
to retire within its conſtitutional limits; yet it muſt 
be admitted, that, by the poſitive words of this ſay 
tute, the grievances complained of were, in a great 
meaſure reduced. After this act, by the then exiſts 
ing proceſs, that tribunal could entertain no common 
pleas exceeding the ſum of 49/. a, reſtriction which 
amounted nearly to a prohibition, and which inevi- 
tably carried all matters of, conſequence into the 
channel of the court of Common Pleas. The lower 
and the poorer orders of ſociety were indeed ſtill left 
expoſed; but of theſe it never has been the faſhion 
en, to conſider. Too truly has it been ſaid, and 
| L 4 never 


— 
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never could it be more truly ſaid than in this inſtance, 
that laws, like cobwebs, are calculated to catch ſmall 
flies, but to ſuùffer the large! aud the hors to Paſs 
through unhurt “ moe 
So far as this ſtatute unt, it was e cal- 
culated to overthrow the illicit practices, and to 
reduce the uſurped juriſdiction of this court. By 
the candid and unbiaſſed peruſer;* no other conſtruc- 
tion can fairly be put upon it. It was ſo under- 
ſtodd by the nation, and che gourt 1tfelf trembled 
-with:ithe. apprehenſion' of its approaching dowhfal. 
Obe celebrated writer has, however, been pleaſed to 
think differently upon this ſubject. Mr. Juſtice 
Blqckſtooe very conciſely; aſſerts; that this iſtatute had 
nkarl poducetꝭ᷑ theſe effects, -2vithuut any ſuch inten- 
tium im theo nterat He does not inderd quote any 
autharityuto juſtify ch io nſfſerion; e may therefore 
the more freely diſpute its truth. What reaſons he 
-habf6r ſo ſayingoud ho dos n himſelf inform us, 
,werſhallnotopertiaps; cafitis deſgaveraiichfiic:benottoo 
pre ſomptuousb 10 -cahtraditt tourenowned) ab writer, 
_ werlngy;doubrieds) ont! fatphyi nov: more upon the 
groundo pff ferne ates, e the--igno- 
-rince which he has abanifefted of [the ſubject on 
which hel condertook:totneac p)we may! perhaps be 
qufiifed: iniadding; the wilful milreprefentation of it, 
to fefve the pur poſes af a αονurti to ich rhenloOked 
-apg»and-ofilvhich he was aftebwards ia: judge. Of 
bis ifghdranco!of this ſubjectʒ a ſt inſtance will 
not ierhaps be ruf ed-thun S owl ort mention 
ol this act, by (whyclo ĩt e videntij appears he had not 
treudſit. ff Ificheoplaintifff!“!“ fays theysf will make 
b. afadavity or Alert upon ot hatithe aufe of 
Action amoumscto tan pounds on pοw]¹ãanrdspthen, 
li orden toqr roſt æhe detendami npiunake him put 
rin ſubſtantial ſureties for his appearance, called 
« f. pe ecial wr it is require by-th& (ature 13 Car. I. 


| t 5 90 ſt. Zo 
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«+ |. 2. C. 2. that the true cauſe of action ſhould be 
« expreſſed in the body of the writ or proceſs f. 
The reader has the act before him; let him compare 
it with this paſſage, and form his own opinion. Of 
his wilful miſrepreſentation, the aſſertion that the 
legiſlature: had no intention to ouſt; the King's Bench 
of its juriſdiction, is proof ſufficient. He muſt Have 
known the contrary. . The very author whom: he 
duotes, in the ſame paragraph, North in his Life of 
Lord Guildford, expreſsly ſays, “ The Common Pleas 
thougbt d excluqe the King's Bench, by getti ing an 
act of parkament, that none ſhould. be! held; to 
bail, uoleſs the cauſe of action was expreſſed in 
« the wfit.? We ſee by this, that the.avowed>pur- 
paſe of the ſtatute. was td exclude the King's Bench; 
and äth this, authority- before him, the learned com- 
mentator ag, Mop proper to make ſo contradictory 
an aſſertion. ; (131573 221 8. ub * 2211 v10(1 2113 
This Eenveation of their juriſdiction, added tothe 
inevitable amine tkeir profits, called for che 


— — . 


: ace method of — on ending the operation 
ſtatute. Acts of parlianient ate-eafily evaded. 

ns have ſeen the: fate of the 6th of RijccItuſt-r,c.'s. 
The. jngenuity of the legiſlature 0 deviſe roſtraints 
cannot equal the dexterity of profeſſional» men in 
breaking through them., A well-known Iriſh bar- 
riſter once faid, with not leſs truth than humour: he 
ſhauld be glad to ſee that act of- parliament; throuph 
which he could not drive a conch and fix. But if 
a ſingle mam could makecthis boaſt, what cannot the 
collected powers ob ac whole court effect? They 
ase drove through dee * N but 


_ lag” is Eid 11 2511 9˙⁰⁰¼9⁰0 
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laid open a broad highway through the igcloſuree: of 


juſtice, of law, and of the conſtitution. 
The evaſion which they hit upon was as follows. 
In all cauſes amounting to more than 401. they an- 
nexed, to the Bill or Latitat containing the charge of 

creſpals, this clauſe: * And alſo, to a bill of the ſaid 
* John Doe for an hundred pounds of debt (or what- 
«ever the real cauſe of action might be) according 
c to the cuſtom of the court of our Lord the King, 
before the King himſelf to be exhibited, &c.” 
This clauſe, from its two firſt werds, received the 
denomination of an Ac Etiam, By this device, they 
pretended to comply with the ſtatute, 'and at the 
fame time to retain their juriſdiction : for they aſ- 
ferted that the true cauſe was expreſſed ; and yet, 
being ſuggeſtod merely as a collateral charge, the 
fuppo {ed treſpaſs ont. in A. the former clauic ſell 
Tee 500 e E, n 

Be Such 


1144489 


| * We are informed « by Keeble, in his firſt volume, p. 296. 
pl. 133, that this contrivance first took place within a year 
atter the ſtatute was paſſed. 80 fenkible were the. officers of 
the King's Bencheof the fatal conſequences which inevitably 
would attend it, and fo. ſeverely had they already begun to 
feel them, The attornies, ſays he, do uſually avoid the late 
act mide againft General Writs of Treſpaſs taken out of the 
Kiaz's Bench, and not ſhewing Special Cauſes of Action, 
whercby they ought not to have ſpecial bail; unleſs for above 
40!. but by feigning on the Latitat, that tlie bail anſwer to 
the treſpaſs cpunted on, and alſo to a bill of 100o{, (feigned) 
that ſuall be brought againſt them, by colotir whereof they 
take what bail they will. 

The judges of the King” s Bench were not flow i in adopting 
this fraud of the attornies. We find in the füme author, p. 599. 
pl. 59. that, in the very ne xt year, they reduced 1t to a regular 
ſyſtem, ah adapted it to every ſpecies of actions, from the cog- 
nizance of which they were precluded by the common law. 
The following were then eſtabliſhed as the rules of court for 
Ac Euams, | | In 
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Such a contrivance not only evaded the i intention 
of the law-makers, but defeated the purpoſe for 
which the officers 'of the Common Pleas had pra- 


cared the act. They had flattered themſelves, that 


the King's Bench would have been utterly deprived 
of all thoſe cauſes' which it had drawn away from 
them, and that at the ſame time they would have 
been unaffected by any bad conſequences from the 
ſtatute ; for, in all original writs returnable in that 

court, the cauſe of action was always of courſe ex- 
| preſſed. But theſe ſanguine expectations ſoon died 
away. They found themſelves even if poſſible worſe 
than they were before ; their buſineſs evaporated, and 
they experienced but little benefit from the abuſe 
and execrations which, we are informed, they libe- 
rally- beſtowed on this new device. The Friccum in 
lege, to uſe Mr. North's phfaſe, carried it for the 
King's Bench, who permitted the loſers to rail, while 
it ingroſſed all the buſineſs, and IE all the 
profits 2 D, 


« CifIſ{? 5 _ 1 4 » 
1 ; 4 Tx b P - *a 


In Debt, e Ac etiam billæ piles nt e præfat. 


4% A. Def. pro 100¼ (not ſaying by contract or by obligation.) 


In Detinue, Ae etiam pro detentione bonorum & catal- 
e lorum iptius quærentis ad val. 1004.” _ 

In Covenant, Ac etiam pro fractione conyentionum ad 
2 dampnum 100. 4 

In Promiſe, © Ac etiam pro non per formatione promilſi . 


* onum & afſiooptionym! ad dampnum ipfius quærentis ad 


„val. 1001.“ 

In Trovet, ©* Ac otiam pro convefſione & diſpoſitione bo- 
norum & catallorum ipſius quærentis ad val. 1001.“ 

In Treſpaſs, Ac etiam pro captione & aſportatione bo- 
„ rorum & catallorum (vel captione & effugatione averiorum) 
6 iptius quærentis ad dampnum 100/.” 

This is perhaps the moſt bare-faced and daring incroach- 
ment of juriſdiction, with which the legiſlature of any country 
was ever inſulted, 


* North's Life of Lord Guildford, 99. 
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In this melancholy fituation of things, Sir Francis 
North was: conſtituted Chief Juſtice of the Common 
Pleas:,.| Heifawi with, concern: his court ſhorn of its 
beams, and deliberated how to reſtore it to a level 
at leaſt with its opponent. It appeared ſhameful to 
him to be thus outwitted, particularly as he could 
not fee Why they ſhould not have as much power 
over, the proceſs of the law, as the King's Bench had. 
dr ſtruck him at length, that it would be moſt expe- 
| dient to foil them at their own weapons, by putting 
im exęcution the ſame, device which they! had ufed. 
This, he argued, being accounted good law at on 
dude, the hall, could not be eſteemed maple law | 
antheotherr.. 
For re he e e thai: practice of 
andaxing a ſimilar clauſe of Ac Etiam, expreſſive of 
che real cauſe of action, to the writs of Clauſum 
Fasner on which the Capias lay. By the Clauſum 
Fregit, they held the defendant immediately to bail, 
us the other court did n Latitat; and by the 
Ac Etlatn, the: plaintiff; on the appearance of the 
defendant, might declare for debt; or any other cauſe 
vo f action, and. migbt ſecure his judgement, by filing 
@properionginal. at any time before the eee 
o BTror. noob Han 110 i, T8007 7 | 
There cannot be a Senger e of the miſerable 
fate in which this colrt then was; than this pitiful 
ſhift to recover its loſt buſinęſs. By the conſtitution, 
it had the legitimate cognizance of all Common 
Pleas; by the proper and prdefly: proteſs of original. 
But this: it as neceſſitated to 3 to adopt, 
inſtead of this honeſt procedure, the : paltry contrio- 
ance of an illegal: procefse Nor was this done with- 
out much conſultation and ſerious deliberation., The 
Chief Juſtiee cqpfidered allrits poſũble pon ſequences, 
and weighed every objection. He even went ſo far, 


as to balance in his mind hetween the-avords Nec 
0 1 no! 
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non and Ac Etiam, which of the two phraſes would 
be the moſt proper denomination for his new elnuſe. 
The circumſtance of making a diſtinction between 
the two courts had very nearly carried it for the Nee 
non; it ſounded better he thought; his ear was cap- 
tivated with the melody of Nec nons. But even this 
ſatistaction he. was contented to forego, rather than 
incur the riſque of affording a ſubject of diſpute. In 
captious matters, he wiſely obſerved, it was beſt to 
give no handles. All theſe precautions, however, 
were hardly ſufficient: to keep the courts in peace. 
Their intereſts were at ſtake, and the appearance of 
ſucceſs on either fide called forth the acrimony f irs 
rival. No ſooner had theſe new Ac Etiams riſen into 
exiſtence, ;than the court: of King's: Bench? arouſed 
itſelf to oppoſe: their /progreſs./2 Lord Chief ij uſtide 
Hale: made no feruplecot ,dectaring, that they were 
an arbitrary alterario f the formi>ut the legal pro- 
ceſs, and vtterly againſt law. His Lordfhi WAS un- 
doubtedly right ig butcher forgoti that truth not 
always to be ſpoken The Common Pleas were 
ready with their reply. They did not deny the var 
lidity of his objection, but defired toi know. with what 
deceney he could oriminate the Common Pleas, for 
doing that which his court had _ and err 
noidotneryi Xing Sans Tt ion andre JOnAgd 52% | 

After this procels was eſtabliſhed, the court of 
Comman Pleas revivedz and foon became wonder- 
fully flouriſhing. So immenſe was the increaſe of 
trials, of | motions; and of pleas, that, inſtead of a va- 
cation in term, as had: been the caſe, it _— ed a 
perpetual term in vacation 1 

Upon the footing then cftabliſhed, the two courts 
Ae with little variatiohþ1verfinte continued, A 
en mne ſeemed better _ no authority 
ito 3 
* North 3 Life of, Lord Guildford, 100. + Ibid; ror. 
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at all. But during theſe periods of war and of ſubſe- 
quent peace, very little attention: was ffiewn to the 
intereſt of the public. The juriſdictions of the 
courts. were amicably compromiſed, but it was at the 
expence of the conſtitution and of the liberties of in- 
dividuals. In the partition of judicial power, as in 
the late partition of Poland, the ſovereigns ſeized 
upon thoſe territories which lay the moſt convenient 
for them; while the miſerable defenceleſs inhabitants, 
trembling and amazed, looked up in vain for their 
laws, their privileges, and their Hberttes— - 
ce Quicquid delirant reges, plectuntur Achivi.“ 
HFaving thus traced the ſeveral ſteps, by which the 
uſurpations of the different .courts.induced the inter- 
ference of parliament to moderate their abuſes, and 
having ſhewn by what means that interference has 
ſince been fruſtrated, we will return to the point at 
which we left the progreſs of Inſolvency. With one 
obſervation more it may be neceſſary to trouble the 
reader. The whole judicial power having been por- 
tioned out to the ſeveral courts, and a known and 
ſtated juriſdiction having been allotted to them, re- 
gulated by certain and eſtabliſned rules, which even 
the Crown cannot alter, and which can legally be 
affected only by an act of parliament, it was a matte! 
of the higheſt preſumption in any ſet of individuals, 
delegated to act as the judges of thoſe courts, arbi- 
trarily to alter or to extend that juriſdiction. Whe- 
ther their intention was good, or whether it was bad, 
the attempt was equally illegal. If a neceſſity exiſts 
for ſuch an alteration, let it take place; but let it be 
ſanctified by law. Let the practice of our courts be 
founded on a conſtitutional ground. To wipe ou: 
the ſtigma with which our legal proceedings have 
| long 


pc 
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long been marked , let it be inquired whether ſuch 
a confuſion of juriſdiction be expedient or not. If 
it be, let it be properly confirmed. If it be not, let 
us no longer be inſulted with an aſſumption of 
power, which, however a continued uſage may have 
made it familiar to the multitude, cannot obtain 
reſpect from the accurate and impartial obſerver. 
* Much ſuperior to the narrow and diſingenuous proceed - 
ings of theſe courts was the line of conduct adopted by the 
preſent Chancellor; who lately, from a conviction of the 
abuſes which had crept into the practice of his court, in the 


moſt public and diſintereſted manner declared from the Bench, 


that “the proceedings in Chancery had run to a length, and 
to an expence, contrary to the genius of the Court, and to 
„the ſpirit of the laws of this country: that they were be- 


come an enormous abuſe, from the wanton agd unneceſſary 


charges inſerted hy the practitioners.“ Would his Cordſhip 
beſtow ſome attention on a reformation, of thoſe, abuſes, of 
which he appears to be ſo conſcious, the bleſiings of the un- 
fortunate and the applauſes of the wife would unite to form 
. 4 | 3} . v4 £3363 4 IN Et td eee {1 1 121 
his eulogium: poſterity would admire, and diſtant ages would 


de ambitious to cdpy a charter, in which ability, diſintereſt- 


edneſs, and public ſpirit Would appear to ſtruggle for pre- 


— 
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E now enter upon the laſt flags of our hifto- 
rical deduction, and proceed to lay before 
the public thoſe recetit proviſions, which the wiſdom 
of the legiſlature has deemed adviſeable, for the 
purpoſe of aſcertaining the oppoſite intereſts of cre- 
ditors and debtors. From ths eftoration to the pre- 
ſent time, the general aſpect of things has received 
but little alteration. No law has been made to de- 
clare the legality of impriſonment for debt; conſe- 
2 that practice has received no additional 
anction, If, previous to that period, it was illegal 
and contradier to the conſtitution and to the 
common law, it ſtill continues in the ſame predica- 
ment, and is equally liable to reprehenfion. 

The legiſlature, however, has not been idle during 
this time. An infinity of laws has been paſſed, and 
ſeveral important alterations in this ſyſtem have been 
made. To conſider each of theſe ſtatutes ſeparately, 
were to incroach too much on the attention of the 
reader. We will take a general view of them, under 
the ſeveral heads of Declaratory ſtatutes, of Mitigat- 
ing ſtatutes, and of Inſolvent acts. | 


I. Declaratory ſtatutes. 

By the term Declaratory Statutes, we mean fach 
as either appear to contain an approbation of this 
practice, or in which an implied acknowledgement 
of its legality is the oſtenſible foundatiom of the 
new proviſions. Of theſe ſtatutes there are four, 
which particularly demand our attention, f 

8 N 
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In the Habeas Corpus act, the 31 Car. II. c. 2. 
5 8. it is provided, that“ nothing in this act ſhall 
« extend to diſcharge out of priſon any perſon 


0 charged in debt, or other action, or with proceſs 


« in any civil cauſe; but that after he ſhall be diſ- 
« charged of his impriſonment for ſuch his criminal 
« offence, he ſhall be kept in cuſtody, according to 
« /aw, for ſuch other ſuit.“ | 

[t poſſibly may be faid, that the above words; 
« according to law,” very ſtrongly imply the lega- 
lity of the praCtice ;7 that it cannot be ſuppoſed the 
legitlature would have employed fo forcible an ex- 
preſſion, had it been doubttul whether ſuch impri- 
ſonment was or was not the law. To this various 
anſwers may be given. The objeCt of the Habeas 
Corpus - att was confined to arreſts for criminal mat- 
ters, to which alone, by the law of the land, the 
proceſs of impriſonment could properly he applied. 


It was not in the contemplation of the legiſlature to 


extend it to civil actions; and it was merely with a 
view to prevent ſuch an application of ir, that this 
ſection was inſerted. To conclude from theſe words, 
that the practice of impriſonment for debt is legal, 
is going much too far, and is ſtraining the conftruc- . 
tion beyond what it reaſonably can bear. So vague 
and indeterminate an expreſſion cannot give validity 
to that which previouſly: was unfounded in law; as 
we have ſeen, poſitive enacting” clauſes only, and not 
an accidental 'phraſe, can make that become law 
which before was illegal. The makers of this act 
did not fay that impriſonments for debt were legal, 
Had they gone ſo far, conſiderable ſtreſs might un- 
doubtedly have been laid upon ſuch a declaration. 
They merely provided, that this ſtatute ſhould not 
extend to civil committnents, and that pertons fo 
committed ſhould be continued in cuſtody according 
to law : that is, according to the law by which they 

, e 8 "oe 
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were confined. If there was any law to juſtify their 
detention, they would of courſe be properly kept in 
priſon; if there was none, notwithſtanding this ſta- 
tate, their impriſonment woulda clearly be illegal. 
Nor could this expreſſion be conſtrued to extend be- 
yohd its direct letter, or to include any ſpecies of 
debtors, except thoſe who really were liable ro impri- 
ſonment by law. Who. theſe were we already have 
ſeen. To all others this prohibition could not extend; 
for, as there is a material diſtinction between law and 
practice, the perſons impriſoned by the operation of 
the latter alone could not be affected oy | a PRONE de- 
ſeriptive only of the former. 

The ſecond of theſe Declaratory Statutes is the 
4th and 5th of William and Mary, c. 21. which: was 
made for the eaſe of creditors, by impowering them 
to deliver (declarations to their impriſoned debtors 
within a limited time; to which if the . defendant 
dhoulck not apprar andiplead; the plaintiff ſhould im- 
mediately have judgement. This“ act has been con- 
ſidered as a nſtrong proof: of. che opinion entertained 
by the legiſlature on this ſubject. A ſmall degree 
of attention mit however convince tis, that a con- 
viction of the degality of the practice was by no 
means the ground of their interference. We need 
not look anyitarther than the firſt line of the pre- 
amble, whichttevidenttiy ſhews on what foundation 
the whole ofthis ſuperſtructure was built.“ Where- 
« 45 by the ca of practice in the reſpective Courts 
«.of Records at Weſtminſter,” — Let the reader re- 
collect What has already been ſaid on the diſtinction 
. berweon au und practice; the concluſion is ſo ap- 
parent (that to draw it w ere to treſpaſs emttccetkirily 
onthis patience. Ot: 1 
By the-Rarutovof Sth Wen big Of William III. . 
29, ir is declared, © Thar all priſoners, either upon 
661 comtemp or meſne proceſs, or in execution, who 
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© are or ſhall be committed to the cuſtody of the 
© Marſhal of the King's Bench Priſon, or Warden of 
« the Fleet, ſhall be actually detained within the fait 


« priſons. of the King's Bench or Fleet, or the re- 


te ſpective rules of the ſame, until they thallubo from 
i thence diſcharged by due courſe of law. Here 
the legiſlature is altogether ſilent on the topie of le- 
gality; the proviſions of the act extend no farther 
than to remiedy an abuſe. which had crept into the 
practice. We muſt-obſerve, that this is the firſt in- 
ſtance, in which che legiſlature takes notice of impri- 
ſonment on melſne» proceſs as a hawful proceeding}. 
It cannot however be pretended, that ſuch aweblque 
declaration was ſufficient to ſtamp as Jawa! pradtice 
originating from abuſe; and unſanctified by any: r 
lamentary-authoritfl 0%¾ , Y fan 
The fourth of theſe Declaratory AAsbisshe Iſt of 
Ann; ſt. 2. c. 6, Which contains proviſions of the fame 
nature as thoſe:of the preceding ſtatute, andi equally 
extends (to perſons : dommitted on meſhe probofs 
Thus! it is that cuſtom gives oonfiſteney to abuſes. 21 


II. Mitigating Statutes, 7 wait 


Theſe acts, in ſome degree, partake of the nature of 
thoſe which we haye quit conſideredſas they appear 
to preſuppoſe the legality of impriſonment for debt: 
but they differ from them materially in their object, 
which invariably teuds to diminiſh the inconveniences, 
and to alleviate the miſeries ile from the elta 
bliſhed practice. 

The length to which this dee bad been car- 
ried, and che intolerable grievances conſequent upon 
it, made it impoſſible for the legiſlature to delay its 
interference, or not to check thoſe evils which openly 
threatened the very exiſtence of fociety, Had parli- 
ament bren actuated by any. ſettled principles of 
action, when it entered upon this important taſk, the 

X 2 | grievances 


- 


deſtitute of wile and legal, principles. 43 
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grievances in queſtion would probably, have been ter- 


minated. Unhappily for humanity : and for the con- 
ſtitution, this was not the cale. 16 was not inquired, 


whether the Practice v was rs Ant t. to the law. The 


dominion” of Pre judice was fu ered to continue, and 
a ſtring of ſtatutes received the legiſlative ſanction, 
as utitruittul of beneficial conlequences, : as they were 


125 


The firſt of theſe ſtatures, the 12th, of George, the 


Firſt, c. 29. was made to prevent friyolous and vex- 
atious arreſts. By this 1 it is ena ited, 

„ ſon ſhall be held to ſpecial bail, Upon any proceſs 
* iſſuéing out of any ſuperior court, where the cauſe 


that no per- 


6 Of ackion Thall For, Amount. to the ſum of ten 
70 pound orvpwards; nor o it of any inferior court, 
- whe re Fro cauſe.of a ion. jall not amount, to the 

& füff F of forty ö ſhillings or up i but, i in both 
«thee caſes, the defendant ſhall perſonally be ſerved 
« with a copy of the procels: if he ſhall not appear 


ce at the return 'of the proceſs,” or within four days 


« after, the plaintiff ſhall. be. Ir liberty to enter a 
common appearance, or to e common bail for 
ce the deſendant, and to procced thereon, _ In caſes 
« where the cauſe of action ſhall amount to ten pounds, 
« or forty ſhillings, or upwards, the plaintiff ſha! 
* make his affidavit thereof; and the ſum mentioned 
« in the affidavit ſhall be indorſed on the back of 
« the writ or proceſs, for which, and for no wore, 
« bail ſhall be taken. If no ſuch affidavit ſhall 
« be made, the plaintiff ſhall not be at 37 to 
« arreſt the defendant.“ | ; 
To this act, ſpecious and bumane as it may appear, 
there are two objections, which perhaps may be con- 
ceived to carry fome weight. The practice of im- 
priſonment for debt muſt either have been legal or 


iltegal.. "Ii it was illegal, no o creditor ought to have 
. 1 beccu 


2 7 y - C1 T = 4 
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been permitted to exe Life ft.“ 8 It i it Was legal, every 
creditor, whatever might be the atnount of bis de 
mand, clearly had a right to reſtrain the liberty of 
his debtor. This act t £1 refore muſt be liable to one 
of theſe caſes; in either way it "will be found defec- 

tive. If the 14% Was in fayour of debtors, the le- 
gillature ought to have vindicated their rights, in toro: 
if it was in favour of creditors, it was a ſpecies of 
Ky uſtice to exclude”; a Part from that right to Which 
all were intitled. ah, how are we to conſider this 
diſtinction between Tuperior and inferior courts ? 888 1 
it not contradictory ro reaſon, that the Aberty e 
citizen ſhould in 'one "Areet be eftigated | at Res 
pounds, and 1 in an ther at forty ſhillings et x his, 
is the caſe. ; i fliture did not 145 to Eft 
bliſh this diſinekton; Nad Engliſhmen, for halt 

„ Feverenced 2nd ob hantaſtical dit- 

century, | Feverencec 400 6b ech t i phantaſaeal, a 
penſätion. | 1 

The next Rhnite was "of * a I IT ore confined nature, 


10 
and ſhews us that ge © over; ment, o eber ih general 


regardleſs of the E 5 J conſequentlon_1 this“ Praca 
tice, Was ſufficiently alert to prevent, then, where i its 
on interefts were inet atel) concerned.” ' By. the 
lt of, George the Second, & i 2.6 . 14+ wh ich Was 


made for the' purpoſe « of encouraging teamen t to enter 


2 


« the future prevention, as Far as might b , of any 
his Majeſty” and the public, PR be, deprived, of 
40 1 EIS 
or e „(other th 
Mb Feen at the Jeaſt#®,”* „ Aud to the end that 
s. 


into, his Maj eſty* 5 ſerv ice, it was dee! ared, that 6 for 
6 unjuſt or. fraudulent arre 8 upon icamen. actually 
* belonging to any of his Majelty: 5 thips, 1 whereby 

© their ſervice, no ſuch feam in all by. liable to be 
taken out of his U J ſer: vice 5y any proceſs 
an. for 07 criminal matter) 

© unteſs the lebt Fall a0 eat 40 t he value, of twenty 
oneſt creditors, who aim 6 880 at the recovery of 
* their juſt debts due to them from ſuch ſeamen, 
M 3 cc may 
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may not Be hifidered'from ſueing for the ſame, 
but, on the” contrary” njay be ace and for- 
warded in their ſyits, and inſtead of an arreſt, 
which may hurt the ſervice; and accafion-a great 


'expence and delay to themſelves, may be — 
to proceed in a more ſpeedy and eaſy method; 


was enacted, that the plaintiff, upon givipg 3 | 
notice of the cauſe of action, ſhould be at liberty 


to file a common appearance, ſo as to entitle him 


ro proceed to judgement and outlawry, and 10 
have execution thereupon, other "than agu the 
body of fuch ſeaman,” There cannot be a-ſtronger 


proof of the expediency of ſuppreſſing this impolitic 
Yractice, than is afforded to us hy the above example 
of partial juſtice. 
extend equally to all orders of - ſocicty. 
bandman or the mechanie are of as 
to the community as the mariner; 
no protection is given, While to the latter is afforded 
A ſimple and falutary proceſs, which, by good luck, 
happened to be the law of the lan. 
Ahe following year gave birth to another ſtature, 
che 24 of George the Second, ed 22: which originated 
in the Hlopſe of Lords, for the expreſs purpoſe of 
adminiftering relief to debtors with reſpect to the 
impriſonment of their perſons, 
forms us why it was made, 
ſons ſuffer] by the oppreſſion of inferior officers in 
the execution of procefs for debt, 
actions of gaolers to whom ſuch debtors are com- 
J mitted ; for remedy whercof it may be reaſonable, 


The reaſons on which it is founded 
The hul- 


ow conſequence 
ut to the former 


The preamble 1n- 
« Whereas many per- 


and the ex- 


not only to enforce the execution of the laws now 


in being againſt ſuch oppreſſions and exactions, 


more eſpecial iy ſeveral clauſes in a ſtatute made at 
a parliament held in the 22d and 23d years of the 
reign of King Charles the Second, intituled, An 


Agt for the relief and teleaſe of poor diſtreſſed 
cc priſoncis 


en 40 " eee er ay 


- 
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<« priſoners for debt; but likewiſe to make ſome 
<« farther proviſions fan the eaſe and relief of deb- 
c tors, who fhall he willing to ie their creditors 
to the utmoſt of their power.“ 

Io accompliſh this good end, the ſtatute proceeds 
to enact, that no ſheriff, bailiff, or other officer, ſhall 
carry, any perſon arreſted by him to any tavern or 
other public houſe, or any private houſe, without, his 
conſent ; nor ſhall charge him with any ſum of money 
for any liquor · or thing what ſocver, ſave what he ſhall 
call for of his own accord; nor ſhall take or demand 
any greater ſum of money for ſuch arreſt or. detaining 
than is allowed by law; or ſhall exact any gratuity 
for keeping him put of gaol, or for lodging, or for 
diet, other than what ſhall be directed. by the juſtices 

at the Quarter Seſſions; nor ſhall carry him to any 
gaol or priſon within four and twenty hours from the 
time of the arreſt p. 

A printed copy of, the above, clauſe 3 1s to be given 
by every ſheriff to his ſeveral bailiffs ; and a copy of 
it is to be given to,every perſon arreſted, which. he is 
to be permitted to read, or to have read to him, be- 


fore any. liquor or meat ſhall be called for at the 


houſe to which he is conveyed J. | 
Sheriffs and gaolers are to permit perſons arreſted 
to ſend for and to have, at their.own will and plea- 
ture, victuals, bedding, linen, and other, neceſſaries, 
from what place they pleaſe; without purloining or 
detaining the ſame, or any part thereof, and without 
inforcing them to pay for the liberty of having them ||. 
None but lawful fees are to be taken of priſoners; 
a table of which is to be made ont, and to be hung 
17 in r 8201 N e = * 
11 This was the firſt 3 Infolrent Act. | 
ee 5 483. 94. 
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n in De, Saurcs of Woſtmigſters every Michaelm as 
term, ae .4muirg whether liehyfees ,and nulestare 
Ab FIN hung up and abſcryedgandrare to: give tight 
das notice the priſoners got ſuch} itgguiry z:andiarc 
to, redreſs, hate ver hey max find neglected ot trans- 
Irgtlodd; aach at aſſieeg they. are to give: fuch inqui-· 
ition in charg&c 4p, the, grand zurn gu [1715 16 
„The Judges arg te iheer and eH¹⁰jEçd bin ay (un 
II Way. the ꝓctitions gf prifoncys, complaining; ot 
tho malyerlatipns of gaolers and nr mtbeers-+41 54! 
_ 1Thgy are to examineginte ,8lbnghtts: and legacics 
given for the benefit of poopagkllenersz ansh and to 
taks gare that tables of ſuehgiits anddegacies be 
openly ung up in the ſeyeral gaolg, add; thut hey 
Nö fe te e bene Clerks ahb ah each. 1811014 
Any perion charged! 1n195«&wftutoss any Jurti oof 
REY,FROL e pewndh, may x- 
915 Aeris the courwbrotedborprecdss hed, 
certitying the gaute; of the gmprilppmptoand. an ae; 
ut gf his whole: real ang perfonabeſtett with 3the 
gere the ſegurities, herein aνανẽðõHu rt Hitienſiſts: 
the decds or notes relating thergtgrend ehemanmes of 
the eber to the, ſame, as;;hary del his- Ahοhy ledge 
fhgll, extend : on which the cor fall prcber chalpi: 
{ 950 be brought up, and the ſeveralooreditorsz nt 
77 ſuit che 4s, charged, to be ſummaneg. to appaor 
at an appointed day; when, if any of; the: extdaters 
ſummonęd ſhall refuſe or neglect to appear, the court 
9725 in a ſummary way, examine into the matter of 
the petition, and thall tender to the priſoner an, onfh 
i, the, above impart: on his taking iti his eſlate 
fall be,agned to his creditors or to; their aſſignees, 
and the pritoner thall be diſcharged, aut ak: euſtody. 
It the, creditors, ſhall, be diſſatisfied, the priſoner: hail 


* 


be remanded to prifop, and another day ſhall be ap- 


„ L beg CG: # 3 15 
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inted for his appearance. Ar cteditor se detain 
kn in priſon, if Hecfhalll agtee, by writing under his 


hand, to pay him xhe Weekly fum of two ſhillings 


andi four penee {6 16hg0as he ſhall cobtinue in priſon 
at his ſuit. On failure tof this payment; the priſoner, 
on application to the court, mall forthwith be dif 
— on taking the preſeribed . 

iloner ſo diſchuarged ſhall not again be atteſted 
— the ſume debt; but the judgement againſt him 
ſhall temainin force, and execution may be taken 
out thereonþ 28 1if he fnever had been arreſted *. 

If the affects aſſigned over by the prifotier fall 
not. be» ſufficient to farisfy the whole debt and fees, 
there ſhall be an abatement in proportion . 5 

Mutual debts hetween the | "none; oh and ' define 
ſhall. be ſer againſt each other. 5 

Every ſheriff, bali} oF! Stet eser, 'offending 
-gainſt this act, mall, for every offence, forteit to the 
party aggrieved'the'ſumi'of fifty pounds **. 

It was declared, chat this act ſhould contin” in 
force for fire years; and thence to! the end of the 
next ſoſſion of parliament t. 1 Ns | 

So praiſe-worthy Was the intention of the fri 


of this act, that We cannot but lament their inſuffi- 


cieney in two points, certainly neceſſary for the pro- 
per inveſtigation of this important ſubject; namely, | 
a due knowledge of the -laivs of this country, and an 


adequate ſenſe of the privileges of free Englifh ei- 
tizens. By the firſt, they would have been enabled 


effectually to reſcue from” the oppreſſive hands of 
ſubaltern officersithole; whom no law had ſentenced 
to confinement ; they would have diſcriminated be- 


tween an imptoper practice, und that juſtice whoſe 


ſemblance it had une By the NA they would 
{0 is a 
* g and q. + F 10, V 
u.... tt $ 14s 
311100 have 
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have been taught to, eſtimate Engliſh liberty at a 
higher rate than, the; paltry ,ſum , of a groat a day, 
Can foreign nations: believe, that it is in the power of 
any citizen of this country, to, ſentence, a fellow- 
citizen to perpetual bondage, by the regular pay- 
ment of two ſhillings and four pence a week? Yet 
ſo it is. Thouſands are thus confined, to gratify the 
malevolence or the diſappointed avarice of a creditor, 
In the enſuing year, ſome alterations were made 
in theſe proviſions by the ſtatute 3 Geo. II. c. 27. It 
having been found inconvenient to. bring priſoners 
up; to the courts in Weſtminſter Hall from priſons 
at a diſtance (as had been injoined by the former act), 
it was now directed, that a priſoner, after due notice 
to his creditors, petitioning any of tbe courts of 
Weſtminſter whence the proceſs iſſued, ſhould, by a 
rule of that court, be brought to the next aſſizes, 


where the . creditors ſhould Be ſummened, and the 


cauſe ſhould be heard in a ſummary. way. An incon- 


venience had alſo ariſen, from the prohibition under 


which officers were, of carrying perſons arreſted to 
gaol within four and twenty hours after the arreſt; 
ſeveral perſons having effected their eſcapes, by keep- 
ing the officers abroad all night, and by refuſing to 


go to any houſe: to remedy this, it was enacted, 
that priſoners, refuſing to go with the officer who 


arreſted them to ſome, houſe, ſhould immediately be 
carriegd-to priſon. tl,» ret tt n 
In the year 1735, theſe two acts expired; but 


they were reyived, and (except the clauſe in the act 


2 Gco. II. c. 22. for ſetting mutual debts one againſt 


Mette were continued until the twenty fifth day of 


March, 1740, 'and;/thence to the end of the next 


ſeſnñion of, parliament, by the ſtatute 8 Geo. II. c. 24. 
The excepted clanſe, relating to mutual debts, was 


made perpetual. We already have had frequent oc- 
caſion to obſerve, that where the foundation is bad, 
| there 


4 k £ 
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there will be a perpetual neceſſity of reparation, 
Such was the preſent cafe, - Fraudulent Inſolvents 
charged in execution had adopted the practice of 
lying in priſon until all their ſubſtance was ſpent, 
and of afterwards taking the benefit of the preceding 
acts, when they had nothing left to deliver up to 
their creditors, - To prevent this abuſe of what was 
intended to be a beneficial proviſion, it was now de- 
clared, that no perſon charged in execution ſhall be 
permitted to exhibit his petition to the court whence 
the proceſs iflued; unleſs he-ſhall ſo exhibit it before 
the end of the firſt term after his being charged in 


execution *, k. 


By the ſtatute 32 Geo. II. c. 28. which was paſſed 


in the year 1758, the proviſions which had been 


contained in the 2 Geo. II. c. 22. were renewed, with 


the addition of ſeveral new regulations. 


By the thirteenth ſection of this ſtatute it was en- 
acted, that any perſon charged in execution for any 
ſum or ſums of money, not exceeding in the whole 
one hundred pounds, being minded to deliver up to 
his creditor all his eſtate and effects, may exhibit his 

etition to the court whence the proceſs iſſued, or 
into which he may have been removed by Habeas 
Corpus, certifying the cauſe of his impriſonment, 
and ſetting forth a juſt and true account of all. his 


real and perſonal eſtate, together with all the charges 


affecting the ſame, and alſo the ſtate of his effects at 
the time of his firſt impriſonment, and an account of 
all his ſecurities, deeds, books, bonds, notes and 
papers, with the names and places of abode of the 
witnefles thereto. Before any ſuch petition ſhall be 


received, fourteen days notice ſhall be given to the 


creditor at whoſe uit! the priſoner ſhall be charged 
in execution, or to his attorney, with a copy of the 
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ſchedule 
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ſchedule he "intends to defvet td" cbürt. Of the 
due ſerv ice of this notice : 1 afiavit muſt be deli. 
vereck into court at the' fame time 'with the petition, 
and moſt be read o den. 5. On r Forge g the petition, 
a rule {hall be made ts being th ige into court, 
and to ſummon thè [ale | ſ it he ſhall 
ſtand charged 1 in 3 15 1 Pe 7 chr ſhall ap- 
pear (or, not ap er 6ath mall b be mac e of the 
Ade ſereieeof © 15 ths 0 irt man Examine into 
the matter of the 125 Oda fe nge y Way, and 
thall cauſe che priſoher“tö (eat Pike! ' truth of his 
weg A 855 this, the oli hl order a an aſſign- 
= the be are te and cf checke to be made 
on the f rhe*petition'to_t . checkitor, ſubject 
never to * e ances; Wneredf on 
the Etdditor ma Poffe on, _ hay 0 the liberty 
of ſuelug in bib g ole pole b releaſe” of the} pri 
fonet2 fit e. fen ac Man ent, f all be p 
able in Bar 25 He dcr on. ne n "the pe 55 
this iprmibtie, "th oute mall Make a rule for the 
Pe of chen eee 4 and the ſheriff for gaoler, 
— * ved with a 604) it al fer hin il erg 
| aff Came Mall! ſe elf the” Eklate and effects of the 
a thi ! Fg e Tatable* diy idend among 
the wo Wired, ff 10% creqitor ſhall ſhew caule 
tor 'afHBclichth 1 2 Pinot eis, oath! J, or ſhall dehre 
frither me 155 Tformation, p the” court ſh: all remand 
the Friſdtrer, and _ g olort; another day for his 
appear EE; All * ions, 'h ever, to the form. 
fchedhſe 1 5 the Wale OY the e firſt day, It, 
90 Pe: Up. be editor alk not appear, or 
fie ly] {6 100 Take hy "ſurther Hleor ery, the 
eh AV AHR of the for the: iſchirge « of the pri- 
glefs'the ore tor (hot füfict t pon his deten- 
| _ nd ſhall covenant to allow him two ſhillings 
an ur pence per week.” . Where more creditors 


chal ne al infift « on his detention, they ſhall ſeve- 
rally 
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rally. pay him one ſhillipg.and fixpenge., per week, 
Upon. tailure.: ak APY; LIME 97550 Payment of, this al- 
lowance, the Priſoner, b Dy app 1 to, th e court, 
ſhall be 45 iſcharged,. 99. us CXECUT 15 alignment 
and CONVEYANCE, future cttc ſpeh. priſoner 
tall remain iable't wy unſansf ec 8 ts fe, . Any Y;;deb-» 
tor, who ſhall 'be Wehe by bis creditor for 
the purpole. of, ſurrend 0 0 eſtate and effec , 
and thall "neglect or refu eto 4 nan in a true ſche- 
dule, or to execute. an aſſi Ignment . or cohveyance of 
his pro erty, Hall, be tranſported, for ſeven. Mears ; x 
he ſhall deliyer in dee es acco nts, he, ſhall e 
penalties of wilt perury, Perk High | pk 
convicted 'of benury Hall be. liable 10 

again, and to be. ch darged 10 e HOLIHR wh, "Hoy 
and ſhall,” for. ek, be q benefit 


from, his ac F at * he 5. hl 0 } ge to 


papa 0 fee e 
We foyer Ps clty Ga 0 ebf 8. tO; Ar. ce Th ele 
alfi neces, proof 19h, 1 cif mjſcondut gr ar e 
17 5 vs rec UE ploy NG; HAY e ap- 
pointed gaſes where mutual, credit. may have 
been gi 5 Ja. lkghees Mall only {HA che accqunt, 
and demand the balance ##, No perig in ta all. be in- 
titled to receive any Benetit: under this, 9 ſhall 
have taken, be bene. of any Inſolvent Fo zunleſs 
he hall have been comp Jed by PY creditor to de- 
liver up, his eſtate and, ON A 
Such was che footing, on ohe the Law of Tndol- 
yeney continued fo 9 and twenty enn 138th 
end of that. Pente fs no bleman aroſe e, w 
heart felt for. th 5 wil 


ſubjects z  t thougl 1 \ plac himſel in ee 90 0 
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ence and ſecurity, he gave up his rboughts and 
exerted his abilities to vindicate the;rights of meaner 
men. Struck with the palpable abſurdity and in. 
juſtice of that proviſion contained in the 12th of 
George the Firſt, c. 29. which, diſtinguiſhing be- 
tween ſuperior and inferior courts, ſettled the price of 
Engliſh liberty in the former at ten pounds, and in the 
latter at forty ſhillings : convinced that the power of 
arreſt and impriſonment, on meſne ꝓroceſs iſſuing out 
of theſe inferior courts, where the cauſe of action did 
not amount to ten pounds, had been attended with 
infinite oppreſſion, he ſtood forward, in the year 1779, 
as the advocate of freedom, and introduced a bill, 
which now appears as the ſtatute 19 Geo. III. c. 70. 
Buy this ſtatute it was enacted, that henceforward no 
perſon ſhall be arreſted, or be held to ſpecial bail, 
upon any proceſs iſſuing out. of any: inferior court, 
where the cauſe of action ſhall not amount to the 
ſum of ten pounds or upwards; but that the like 
copies of proceſs ſhall be ſerved, and the like pro- 
ceedings ſhall be had thereupon in ſuch inferior 
court, in all caſes where the cauſe of action ſhall not 
amount to that ſum, as are directed to be had, by 
the 1th of George the Firſt, c. 29. in ſuch, inferior 
court, in all caſes where the cauſe of action ſhall not 
amount to the ſum of forty ſhillings . The pro- 
ceedings in ſuch inferior courts, in caſes where the 
cauſe-of- action ſhall amount to ten pounds or up- 
wards, ſhall be the ſame as by the . act had 
been directed in cauſes for forty ſhillings or up- 
Wards. So much of all local acts for the recov cry 
of ſmall debts, as might have authorized the impri- 
ſonment of defendants for ſums leſs than ten pounds, 
is hereby repealed 3. To prevent perſons ſerved with 
proceſs n out of inferior courts, where the debt 
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is under ten pounds, from removing their perſons 
and effects beyond the limits of the juriſdiction of 
ſuch courts, in order to avoid execution, it is de- 
clared, that in all caſes where' final judgement ſhall 
be abtuitied-i in an inferior court, and where, in any 
court of record at Weſtminſter, affidavit ſhall be made 
thereof, and of execution having iſſued agaĩnſt the 
perſon or effects of the defendant, and of his not be- 
ing found within the juriſdiction of ſuch inferior court, 
the record of ſuch judgement ſhall be removed into 
the ſuperior court, and writs of execution thall be 
iſſued, in the tame manner as upon judgements ob- 
tained in the courts at Weſtminſter *. It was further 
provided, that no execution ſhall be ſtayed, upon any 
writ of error, or ſuperſedeas thereon to be ſued, for 
the reverſal of any judgement in any inferior court of 


record, where the damages are under ten pounds, 


unleſs the perſon bringingiſuch writ,” with rworfuffi- 
cient ſureties, ſhall firſt enter into a vecognigance, in 
double the ſum adjudged, to proſecute his writ of 
error with effect, and to: pay, in caſe of failure, the 
whole debt, damages, and coſts f: but no cauſe for 
leſs than ten pounds ſhall be removeable into any fu- 
perior court, unleſs the defendant thalk enter into a 
recognizatice for the payment of the debt 12 unge. | 
in caſe judgement ſhall paſs againſt him . n 
The good ſenſe and the humanity of theſe WY 
ſions demand the gratitude of every man, whom 
they have delivered from a ſtate of authorized fla- 
very. What pity is-it, 'thar the legiſlature did not 
go one ſtep farther; hat lit did not. eradicate the 


inhuman cuſtom, which «fb long has diſgraced'this 
country! Should we not bluſh to exult in a freedom, 
which every moment may be converted into bondage? 


While perſonal liberty remains precarious, let us no 
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longer boaſt that flattering pre-eminence. So long 


as by a fummary procels, robed in the venerable garb 
of law, debtors ſhall be liable to betorn from the boſon 
of their families, and to be immured in a loathſome 
dungeon; ſo long as the previous verdict of their 


_ equals ſhall be denied to them, and the oath of an inte- 


reſted party ſhall be deemed a ſufficient ground for their 


arreſt; fruitleſs will be the labours of the induſtrious, 


unavailing will be the merits of the virtuous citizen. 


The powerful oppreſſor, the inſidious enemy, the ra- 


pacious uſurer, are armed with a deadly weapon. In 
vain does the injured freeman aſſert his birth-right; 
in vain does he call upon the juſtice of his country, 
or appeal to that charter which pronounced him to 


be free, while his enemy can alſo produce His law, 


can alſo vouch the authority of the ſtatute- book to 
Juſtify his proceedings! . 


III. Inſoleent Acts. 
Nothing can be a ſtronger proof of the inexpedi- 
ency of the practice of impriſonment for debt, than 
the introduction of theſe occafional laws, which ori- 
ginated merely from the humanity and compaſſion 
of the legiſlature, for the ſufferings of miſerable and 
helpleſs debtors. Whoever conſiders what have 


been the conſequences of theſe interpoſitions, what 
an opening they have made for fraud, and how con- 


ſtantly they have been perverted to the moſt inta- 
mous purpoſes, muſt acknowledge the grievance 
which rendered them neceſlary to have been very 
atrocious, | | Ke” 

They originated, as we have ſeen, in a proclama- 
tion of Queen Elizabeth ; they were continued, on 
the ſame tooting, by the two firſt princes of the Stuart 


race, and aſſumed the form of law in the firſt parlia- 


ment which was held after the death of Charles the 


Firſt. After the Reſtoration, they became cuſtomary ; 
the firſt which was paſſed appears as the 22d and 
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23d of Charles the Second, c. 20. From that period 
to the preſent time, no leſs than twenty-four ſuch 
acts have received the legiflative ſanction S. It ap- 
pears from this, that, on an average, a freſh Inſolvent 
Act has been paſſed every four years and an half. 


Extraordinary ſurely it is, that the legiſlative body 
of this country, that body which, as it is delegated” 


to make the laws, muſt be ſuppoſed beſt to Know 
what are the laws and rights of Engliſhmen, ſhould 
ſo long have permitted the publication of theſe oc- 
caſional ſtatutes, which not only have perpetually 
been attended with the worſt conſequences, but have 
as conſtantly brought the framers of them into a 
dilemma, from which it will be difficult for them to 
extricate themſelves, Is impriſonment for debt legal 
or illegal? If it is illegal, no man has a right to 
commit his debtor to gaol, and conſequently Inſol- 
vent acts are nugatory. If it is legal, every creditor 


has a right ſo to proceed againſt. his debtor, and In- 


| . . * > s F343 | o 
ſolvent Laws muſt be highly unjuſt, as they deprive 
S FTI. 7: af” as £4 bt . 2 * . 
him of that princes, to which he neceſſarily muſt 
have as com eke a fight, as he can have to any other 


privilege with which he has been endowed by the 


laws of his country. The queſtion therefore natu- 
rally, revérts ts that poinr, which has been the foun- 
dation of the preceding enquiry. Until that point 
ſhall be determined, until the contradiction between 
* > 4: i: Fs |} £ ; . ' Ef 2 
law and practice ſhall be removed, we may look in 
vain for any confiftent or ſalutary proviſions. No 


* 22 and 23 Car. II. c. 20.—30 Car. II. c. 4.—2 W. and 


M. St. 2 N. 15.— 56 W. and M. c. 8.—7 and 8 W. III. c. 12. 
—T Anf. St. 1 e. 25.—2 and 3 Ann, c. 16.— 10 Ann. c. 20. 
—b Geo. I. c. 22.—11 Geo. I. c. 21.—2 Geo. II. c. 20. 


ro Geo. II. c. 26.—11 Geo. II. c. 9.—16 Geo. II. c. 17. 
2 Gco. II. c.,z#.—28 Geo. II. c. 13.—1 Geo. III. c. Im 
5 Geg. III. c. 41.—9 Geo. III. c. 20.—12 Geo. III. c. 23,—- 
14 Geo. III. c. 77.— 16 Geo. III. c. 38.—18 Geo, III. c. 52. 


22¹ c III. c. 63. 
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circumſtance can more- eminently deſerve the atten- 
tion of the public, no one can more ſcriouſly call for 
the interpoſition of parliament. To that public, to 
that parliament, we leave it. 

We now conclude this hiſtorical deduction, with 


the mention of a caſe of great importance, and of 
equal notoriety; a caſe which, from the ſolemnity 


af the acjudication, the integrity of the judge, and 
the ſolidity of the re aſoning, will ſpeak more forci- 
bly 1 in ſavour of the propofition which we have la- 
boured to citablith, than any arguments which can 
now from the ingenuity of the mot experienced ad- 
vocate. A conſtable, being out of his precinct, ar- 
icltcd a woman u hoſe name was Anne Dekins : one 
Tooly took her part, and, in the hcat of the affray, 
killed the aſſiſtant of the conſtable. Being indicted 
{or murder, he alledged in his defence, that the ille · 
gality of the impritonment was a ſufficient provoca- 
tion to make the homicide excuſcab] e, and to intitle 
him to the benefit of his clergy. The jury, having 
iettled the matter of fact, left the criminality of it 
to be decicled by the judges, by returning, a ſpecial 
verdict. The point was firſt argued | in the King's 
Benc ch, 2 and was thence achourned to ene Inn, | 
for the opinion of the twelve judges. Seren of the 
judges were of Opinion that the priſoner was guilty. 
of manſlaughter, and he was accordingly admitted to 
the benefit of clergy. Here follows the opinion de- 
liv ered. by Chief Juttice Holt in giving judgement. 
If one he unpritoned upon an unlawtul author 
ce rity, it is a ſu. Kcicnr provocation to all people, ou! 
«of campaſlion, much more ſo when jt is done under 
«© colour of juſtice : and, when the liberty of the 
& ubject is invaded, it is a. provocation to all the 
„ ſubjeEts of England. —A man ought to be on 
© cerned for M agna Charta and the laws: and, 
6 any one Uga! lt law ny a „man, he is an & 


65 fender againſt Magna Charta“ 


* Reports of Caſes in Panc h eginæ, temp. Q. Anne, 242. 
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Ex. 


E FOR E we entirely quit this ſubject, it may 

not be amiſs to offer to the reader a few obſer- 
vations, of a different nature from thoſe contained in 
the foregoing pages. Hitherto we have addreſſed 
him as an Engliſhman; we now addreſs him as a 
man. From the underſtanding, let us appeal to the 
heart. 

That the tribunals of a country, profeſſing to be- 
lieve in a Goſpel of charity and of love, ſhould not 
only permit, but even countenance and authorize 
the hourly breach of the moſt poſitive injunction 
contained in that Goſpel, is a circumſtance too 
ſtrange to be credited, did not our conſtant experi- 
ence evince it. By the command of Him whoſe 
hiſtory that Goſpel records, we daily, pray to Heaven 


for the ſame mercy which we ſhew to others; that 


our debts may be forgiven, as we forgive our deb- 


tors. By the authority of our courts of juſtice, we 


condemn our brother to laſting bondage and perdi- 
tion, we deprive him of every bleſſing, and ſhower 
down horrors on his head, when he proves unable to 

Yay the debt which our own ayarice has permitted 
bim to contract. 

When we read that, in the barbarous days of a 
Pagan republic, a creditor was allowed to ſell the 
body of his debtor, we pity the blindneſs, and re- 
probate the inhumanity of mankind. Let us com- 


pare this practice with our own. The untaught Ro- 


man, when he fold the body of his debtor, transferred 


him for a price to one who w anted his labour; he 
N 2 obtained 
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obtained a ſum of money, and recovered all or part 
of that which was owing to him. Nor did the deb- 
tor become an uſeleſs member of the ſtate. He 
continued to labour, and perhaps laboured more than 
when he was at liberty. The produce of his induſtry 
indeed accrued to another; but the common ſtock 
was not diminiſhed, the ſtate was not impoveriſhed 


by the loſs of an uſcful citizen. 


This the poliſhed Engliſhman reprobates as a 
practice ſubverſive of the natural rights of mankind, 
He denies that one citizen of a free ſtate has a right 


to ſell another citizen. When his debtor is inlol- 


vent, he commits him to priſon, to dwell with the 
robber and the murderer, without a poſſibility of re- 
trieving his ſhattered fortunes, or of procuring where— 
withal to pay the debt, With liberty and with pa- 
triotiſm in his mouth, he condemns to the horrors of 
a gaol his fellow-creature, his brother, born equally 
free as himſelf, and equally as himſelf intitled to the 
light and air of Heaven. ' He robs the common- 
wealth of a member, by whoſe excrtions it might 
have been benefited ; and his family of a guide, a 
protector, and a parent. 
ls he aſked, © By what authority doeſt thou this?” 
His anſwer is ready. “I do this by the authoriy 


of a judicial writ, The miniſters of juſtice have 


* pronounced, that when I lent my money, or ſold 
* my goods, the vendee or receiver became bound 
by a tacit compact to ſurrender his liberty, if he 
% ſhould neglect or become unable to fatisfy my 
„ rightful demand, His eyes were open: let him 


take the conſequence.” Is he again aſked, ** For 


7 


5 what purpoſe haſt thou thus confined thy brother? 
He will reply, © To compel him to pay me that 
* which he owes. I truſted him, in hopes of gain. 
ing by him; I lent him money, which I. wanted 
*5 not, that I might obtain large intereſt for it: J 

| x © ons | 6 fold 
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wy 


* ſold him goods on credit, in order to extend and 
« increaſe the profits of my trade. I thought him 
© ſolvent, otherwiſe I would not have truſted him. 
« I find him infolvent, and I will be revenged.” _ 
Such muſt be the reaſoning of the avaricious and 
mercileſs creditor. In the breaſt where intereſt pre- 
dominates, the voice of reaſon ſeldom can be heard. 
In the moſt ſolemn aſſembly of this nation, we 
have heard it aſſerted by one of the moſt diſtinguiſhed 
law-officers, that he had frequently met with a cruel 
debtor, who has uſed his creditor moſt hardly, but 
that he had rarely, if ever, known of a cruel creditor, 
unleſs upon very great provocation indeed“. On 
what his Lordſhip thought proper to found this aſſer- 
tion it may be difficult to ſay. It could not have been 


" 


on his long experience, for that muſt have convinced 


him of the contrary. The voice of parliament has 


repeatedly declared the contrary. The contrary is 


proved by the innumerable and the well-ſupported 
petitions, of which the Journals of the Houſe of 
Commons are full ; by every Mitigating Statute, and 
by every Inſolvent Act. This aſſertion could not have 
originated from his Lordſhip's ignorance. From that. 
the whole world will acquit him. No man better 
knows the law, no man fo well knows the truth. To 


what then was this aflertion owing? Why was he 


ſo anxious to white-waſh creditors, and to reprobate 
debtors? He knew, that if the legiſlative mercy 
ſhould ever be extended to thoſe unhappy men, if 


the Great Charter and the Conſtitutional Rights of 


Engliſhmen ſhould ever recover their original force, 
the moſt important and the moſt lucrative branch of 
the Ulurped Juriſdiction of the court of King's Bench 
would neceflarily fall to the ground. The liberty 


* Vide Debrett's Debates of the year 1797, p. 413. 
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and the happineſs of thouſands would indeed be re- 
ftored ; but the golden ftream, which fo long has 
flowed through thar channel, would flow no more. 

Can ſuch an aflertion, originating from ſuch a 
principle, and contradicted by irrefragable evidence, 
impoſe on the judgements of enlightened men, or 
check the ſacred impulſe of humanity ? Shall the 
citizen of a free country be ſtill liable to be driven, 
for a merely civil offence, to a dungeon, to baniſh- 
ment, to deſpair ? Oh Nation ! blind to Juſtice, to 
Religion, and to Reaſon ! Was it for this your an- 
ceſtors ſo often bled, ſo often ſealed your freedom 
with their deaths? In vain they bled, in vain they 
died! *T'is true — they limited the power of the 


Crown; they aflerted the rights of every, the loweſt, 


individual ; they fixed your liberties on the baſis of 
law : bur they left you your avarice, your revenge, 
and your credulity. Your law is a law of mercy ; 
it puniſhes not beyond the ſtrength of the ſufferer; 
it provides an adequate and quſt remedy for the Cre- 
ditor, but looks with an eye of, pity and protection 
on the Infolvert. Haft thou adv anced thy money ? 
Take in return the effects of thy debtor : but take 
not more than thou haſt hazarded. What can his 
liberty have to do with thy debt? Shall the unfor- 
tunate be puniſhed as a criminal? Shall the laws of 


thy country, and the liberties of mankind, be over- 


thrown, to fave thee from a partial loſs ? Small is 
the number of creditors, who have been bencfited by 


the confinement of an Inſolvent: countleſs is the 


multitude of debtors, whom a priſon has reduced to 


miſery, to profligacy, and to ruin. 


Shall a wiſe and humane legiſlature take no cogni- 
zance of this grievance? Cannot the cries of the 


oppreſſed reach the repreſentatives of the people ? 


Shall they from W as from a pure fountain, the 
bo. ear 
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clear and impartial courſe of juſtice ought to flow, be 
unmoved by the miſeries of their countrymen? Let 
the eyes of the people be opened: Jet them know and 
aſſert their natural rights; rights, to which they are 
indeteazably intitled, of which no partial law, no ar- 
bitrary deciſion, can deprive them. | | 

At a time when the national ſtrength is nearly ex- 
hauſted, when the ſervice of each individual is become 
eſſential to the defence of the community, on what 
principle of policy can the confinement of ſo many 
uſeful men be juſtified? Do not our armies want ſol- 
diers ? do not our fleets confeſs the ſcarcity of mari- 
ners? are not the coffers of the ſtate drained of im- 
menſe ſums to intice the unwilling huſbandman and 
artiſan ? Unlock your priſon doors, invite the citizen 
to fight the battles of his country, Let him go forth 
againſt the public enemy. The prayers and bleſſings 
of his innocent family will ſanctify your arms. 


It is a fundamental principle of legiſlation, that a 


puniſhment ſhould be proportioned to the quantity 
of the offence. Wherever this proportion is neg- 
lected, the rights of humanity are invaded, and Ty- 
ranny uſurps the throne of Juſtice. By the Great 
Charter, no man can be impriſoned but by the judge- 
ment of his equals, or by the law of the land, How 


great, how ſingularly glorious a privilege ! But is 


the debtor, when arreſted on meſne proceſs, referred 


to the judgement of his equals? Is he impriſoned 


by the law of the land? When he is ſent to gaol, 
there to remain perhaps for ever, is the proportion 


attended to between the offence of Infolvency and 


the term of his puniſhment? Why is he treated 
more harſhly than the felon. or the murderer? Cur 


gentle law abhors perpetual impriſonment, By its 


humane proviſion, the gaols throughout the kingdom. 
are, twice in the year at leaſt, cleared of all felons : 
N 4 thoſe 
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thoſe who are guilty are condemned to puniſhment; 
the innocent are reſtored to ſociety. The Inſolvent 
is under no ſuch foſtering care. Caſt into perpetual 
bondage, his fighs are diſregarded ; till an occaſional 
Inſolvent Act, or till death, arrives to terminate his 
woes. 

But, though the ſtate is thus blinded to its own 


intereſts, though courts of juſtice vindicate the op- 


preſſion ; cannot the voice of humanity and of truth 
find its way to the boſom of the Individual ? As 
Men, as Engliſhmen, as Chriſtians, it calls upon you. 
Who is there who is fortunate, who is happy, who 


aboundcth in the good things of this world? Haſt 


thou no ſenſibility for the diſtreſſes of thy fellow- 
creature ? Canſt thou enjoy at liberty the bleſſings 
of life, nor feel a pang for the miſeries to which thou 
had condemned thy debtor * If thou knoweſt them, 
thy heart muſt ſmite thee; for the day of retribution 


will ſurely come, when the God of Mercy will re- 


quire an account at thy hands. If thou knowell 
them not, turn to the priſon houſe. Behold the man 


whom thou haſt torn from his weeping family. Do 
not the tears of his frantic wife, do not the cries of 


his ſtarving babes, harrow up thy ſoul ? Once they 


were happy, and kind imagination pictured to them 
ſcenes of future pleaſure. The father, while he la- 


boure1 for their proviſion, hung with parental fond- 
neſs over his ſmiling infants, or prefled to his boſom 
the dear and faithful partner of his life. His toil 
became a pleaſure; it was for them he toiled ; and 
the public welfare by his labour was advanced. Sec 
now where he lies. His ſunken cheek, his haggard 


eye, proclaim the miſery of his ſoul. Shut up from 


liberty and day, confined with the refute, the moſt 
abandoned of mankind, torn from all thoſe he loved, 
and bankrupt in every view of lite, he pines, he dies, 
the helpleſs victim of thine avarice. See where his 
4 wit? 


E ˙ di. 
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wife and children wander the outcaſts of ſociety. 
The father's foſtering hand is ſnatched from them. 
There is no one now to guide their infant ſteps, to 
train their minds to virtue and religion. Their wel- 
fare in this world is blaſted ; and who can tell what 
may be their fate in the next ? Proſtitution, infamy, 
diſeaſe, and death, conſpire to terminate their courle. 
The ruffian hand of delegated magiſtracy is upon 
them. Their father is guilty of poverty ; and his fin 
brings tentold vengeance on their heads. 


“Want, worldly want, that hungry meagre fiend, 

Is at their heels, and chaſes them in view. 

© Can they bear cold and hunger? Can thoſe limbs, 

& Framed for the tender offices of love, 

« Endure the bitter gripes of ſmarting poverty? 

“ Think thou already hear'ſt their dying ſcreams ; 

« Think that thou ſeeſt their ſad diſtracted mother 

© Kneeling before thy feet, and begging pity. 

« Think thou ſeeſt this—and then CONSULT THY 
HEART!“ 


END OF THE FIRST PART. 
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F HER is an eſſential difference between In- 
ſolvency and Bankruptcy. Every Bankrupt 
muſt be an Inſolvent; but it does not follow that 
every Inſolvent muſt be a Bankrupt. To conſtitute 
Inſolvency, nothing more is neceſſary than an ina- 
biliry to diſcharge the legitimate demands of credi- 
tors. To conſtitute Bankruptcy, this inability muſt 
be attended with various indiſpenſable circumſtances. 
What theſe circumſtances are, when and how this 
diſtinction aroſe, by what laws and in what manner 
this deſcription of Inſolvents is at preſent regulated, 
will be the ſubject of this ſection. ; 
Lord Coke tells us ®, that in former times both 
the name and the offence of Bankruptcy were un- 
known to an Engliſhman. This is undoubtedly true, 
and for a very obvious reaſon. As no one can be a 


_* 4 Inſt, 277, | 
bankrupt 
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bankrupt who 1s not a trader; where there is no 
trade, there can be no bankrupts. In the earlier 
ages of our conſtitution, commerce was unknown 
among us; the Engliſh nation was therefore at that 
time, as the ſame author obſerves *, of all other na- 
tions the moſt free from bankruptcy. In proportion 
as commerce flouriſhed, this exemption became more 
and more confined ; till, at length, the ſtate of bank- 
ruptcy became more common in England than in 
any other nation. So deeply indeed has it taken 
root among us, that it continues to flouriſh, even 


after our commerce is diminiſhed. The reaſons of 


this phænomenon will appear hereafter. | 
That the unprofeſſional reader may obtain a pro- 
per knowledge of the progreſs and the preſent ſtate 
of this ſpecies of infolvency, we proceed to deduce 
its hiſtory from the firſt introduction of commerce 
ro the preſent time. This hiſtory naturally divides 
itſelf into two periods: the firſt, antecedent to the 


uſage of the term Bankrupt; the ſecond, after that 


particular deſcription was introduced. The ſpirit of 
the legiſlature was in both periods the ſame ;5 but 
the mode of exerting that ſpirit was very different. 
Whether the alteration was beneficial, or whether it 
may not have been attended with conſequences, un- 
foreſeen indecd, but highly prejudicial, will remain 
for the determination of the reader. | 


Commerce was not in England an indigenous 
plant. Like all other exotics, it required great care 
and attention. The foſtering hand of the legiſlature 
was neceſſary to nouriſh and to ſuſtain it. Accord- 
ingly, as we have already ſcen, the firſt acts relating 
to trade f were all calculated to promote its ſecu- 

* 4 Inſt. 257. | 

+ 11 Fdw, J. Stat. of Acton-Bornell. 13 Edw. I. Stat. of 


Merchants. 27 Edw. III. Stat. de Stapulis. 


rity, 
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rity, and to protect the intereſts of thoſe foreigners, 
who principally carried it on. What theſe acts 
were, and what careful proviſions they contained, 
have already been ſeen. Through all of them may 
be traced the moſt anxious attention to the intereſts 
of the trader. A particular mode was deviſed of 
ſecuring to him the payment of his debts : and the 
antient and laudable procedure of the common law 
was ſubverted for his immediate benefit. The legiſ- 
lature ſeems even to have conceived an. idea, that 
theſe merchants could not be in the wrong; fo anxi- 
ous were the endeavours to protect them, and fo 
ſevere the regulations againſt their debtors. The 
ſyſtem of commercial laws at that time preſents to 
us a picture, very different from that which our pre- 
{ent Bankrupt acts afford. There, every preſump- 
tion was in favour of the trader: he wes deemed to 
be honeſt, to be ſolvent ; he was inveſted with extra- 
ordinary powers for the recovery of his debts. Here, 
every preſumption is in favour of the creditors of the 
trader: new methods are deviſed to ſecure their in- 
tereſts, and new penalties are denounced againſt the 
fraudulent practices of the inſolvent dealer. | 


Nor is this alteration to be wondered at. The 


great and apparent importance of commerce to, this 
country was a ſufficient reaſon for the anxiety of 
the legiſlature to eſtabliſh, and to protect it. But 
when it was thus eſtabliſhed, the very nature of 
commerce made it neceſſary to frame laws, to-regu- 
late and to rcſtrain it, No man embarks in, trade, 


but from a deſire of becoming rich. By a fair and 


honeſt purſuit of buſineſs, a good fortune may in 
time be made. But, among the many who thus 
purſue the ſame objects, all are not equally honeſt. 
The opportunities of becoming ſuddenly rich are 


to0 various and too flattering always to be reſiſted. 


The beſt men may be tempted by them: diſhoneſt 
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men will eagerly embrace them. The more diffuſive 
our commerce 1s, the more frequently will theſe op- 
portunities occur. Where they do not, ingenuity 
and depravity will create them. To prevent this 
facility of yielding to temptation, to reſtrain and to 
defeat the enterprizes of the fraudulent trader, expe- 
rience has ſuggeſted the neceſſity of enacting poſitive 
and ſevere laws. How great this neceſſity is, an ac- 
quaintance with theſe laws, and with the various 
devices daily practiſed to elude them, will readily 
evince. The wiſdom of five centuries has been un- 
able to exterminate the frauds of traders. In no 
country were there ever ſeverer laws, or a more ap- 
parently judicious mode of carrying them into exe- 
cution ; but certain it is, that in no country, and at 
no time, were ſuch frequent abuſes and frauds com- 
mon and notorious, as they are at preſent in England. 
A very ſhort experience indeed was ſufficient to 
ſhew, that, although commerce was to be protected, 
the miſconduct of traders was to be reſtrained. Thoſe 
very Lombards, who nearly monopolized the trade 
of this country, and in whoſe favour the laws above 
mentioned had been made, were the firſt to prove, 
that, although commerce itſelf is highly honourable 
and advantageous, the conduct of thoſe who exerciſe 
it is not always unimpeachable. The privileges they 
enjoyed were great ; bur the fraudulent and avarici- 
ous are not eaſily ſatisfied. . It ſoon occurred, that, it 
a fortune might gradually be made by upright deal- 
ing, it might more eaſily and more expeditiouſly be 
made, by getting poſſeſſion of the property of others, 
and retiring beyond ſeas, out of the reach of their 
creditors. To men bent upon growing ſuddenly 
rich, to foreigners unconnected with this country, the 
execution of ſuch a ſcheme naturally followed its 
conception. Many Lombards, having contracte 
debts, and procured money and effects, actually re- 
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treated from the kingdom, leaving their creditors 


without a poſſibility of redreſs. ' An evil of this na- 


ture was quickly felt; and a remedy was applied, 
extremely fatisfa&tory in its nature, though perhaps, 


in its conſequences, ſomewhat hard upon individuals. 


It was enacted, by the 25th of Edward the Third, 
ſt. 5. c. 23. that when a Lombard, who had made 


contracts, or had entered into obligations with his 


creditors, ſhould quit the kingdom without making 
due ſatisfaction, if no known merchant of his com- 
pany ſhould engage to diſcharge them, that the com- 
pany itſelf ſhould anſwer for the debt. Thus was a 
remedy provided againſt this fraud. It became ne- 
ceſſary for the company to keep a watchful eye on 
the conduct of its component individuals, as not only 
the common credit, but the common intereſt, was 
liable to ſuffer from private miſconduct. And doubt- 
leſs the advantage of this regulation was quickly ex- 


perienced, Where every member. of the company 


was liable to be affected by the knavery of his fellow- 
merchant, his vigilance wouid be conſtantly awake: 
and, as fewer opportunities could preſent themſelves, 
the number of fugitive Lombards would neceſſarily 
decreaſe. The principle upon which this regulation 
was framed, is as juſt, as it 1s familiar to our law. 
Where many are intereſted to prevent an offence, 
that offence will probably be leſs frequently com- 
mitted. Thus, counties may be ſued for goods taken 
by robbers; hundreds may be obliged to pay tor 
the damages conſequent on riots. Though in theſe 
caſes, the innocent are compelled to compenſate for 
the faults of the guilty, yet may we not conclude, 
chat robberies and riots are therefore leſs frequent? 

To him who fits down to compoſe a work like 
the preſent, no circumſtance ean be ſo unpleaſant or 
to formidable, as the neceſſity under which he ſome- 
mes finds himſelf of animadverting upon, or of 
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diſputing the doctrines laid down by thoſe, who 
have already treated on the ſame ſubject. Yet were 


he, on theſe occaſions, to be ſilent, though he might 
perhaps * the Fe of of preſumption, he would 


Juſtly incur the guilt of incorrectneſs and timidity, 


While thus, which ſoever path he may purſue, his 


ſeps are attended with peril, the reader, whoſe ob- 
Ject is information, will pardon him for taking that | 
bolder line, which, by a candid compariſon of opi- 
nions, might lead to the diſcovery of truth. The 
many public tranſactions in which Lord Coke was 
engaged, and the elaborate and voluminous works 
which he has left behind him, ſeem to have de- 
manded a length of life, greatly beyond that period 

which is commonly allotted to man. Amidſt the 
learning, with which theſe works are replete, we 
ought not to wonder that ſometimes we find a blemiſh. 


Sed non ego paucis offendar maculis. Abſolute per- 


fection is not the portion of humanity. The greateſt 
and the wiſeſt are liable to error; though we may 
gcaſe to wonder at gz. hero, we feel for and we love 
the man. 

Lord Coke having ſaid, that in former times the 
offence, as well as the name, of a Bankrupt was a 
ſtranger to an Engliſhman, proceeds to aſſert, that 
neither any complaint was preferred in Parliament, 
nor was any act of Parliament made againſt any En- 
gliſh Bankrupt until the 34th year of Henry VIII.“ 
Upon inſpecting our ſtatute book, we ſhall find, that, 
although indeed no laws were made againſt Bank- 
rupts, ſpecifically by that name, previous to the 34th 
of Henry VIII. yet that laws were made againſt that 
offence, and againſt thoſe offenders, who fince have 
been diſtinguiſhed by that denomination. They in- 
deed go further than our modern Bankrupt laws, as 


* 4 Inſt, 277. 


they 
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they do not confine their operation to traders, but 
extend it to every ſpecies of inſolyents. The firft/ 
of theſe laws is the ſtatute 50 Edw, III. c. 6. by 
which we find, that our anceſtors were juſt as ready 
as ourſelves to borrow money, which they had no 
intention to pay, and to take up goods and merchan- 
dize on credit, for which they had no intention to 
make a compenſation. * Becauſe divers people,” 
ſays this ſtatute, ** inheriting divers tenements, and 
« borrowing divers goods in money or in merchan- 
* dize, do give their tenements and chattels to their 
« friends, by colluſion thereof to have the profits at 
« their will, and after do flee to the franchiſe of 
© Weſtminſter, of St. Martin's le Grand of London, 
« or other ſuch privileged places, and there do live 
« a great time with an high countenance of another 
„man's goods and profits of the ſaid tenements and 
ce chattels, until the ſaid creditors ſhall be bound 
«© to take a ſmall parcel of their debt, and releaſe 
ce the remnant.— It is ordained and aſſented, that if 
* it he found that ſuch gifts be ſo made by collu- 
© fions, that the ſaid creditors ſhall have execution 
© of the ſaid tenements and chattels, as if no ſuch 
« gift had been made.“ Although no mention is 
here made of Bankrupts, eo nomine, both the of- 
fences hereby noticed will, upon a compariſon with 
our modern acts of parliament, clearly appear to 


be direct acts of Bankruptcy. Flying to a tranchiſe, 


or taking ſanctuary, with intent to defraud or hin- 
der creditors, is ſo held by the 13th Eliz. c. 7. and 
the 1 Jac. I. c. 15. And by this latter act, it is de- 
clared, that whoever ſhall make, or cauſe to be made, 
any fraudulent grant or conveyance of his, her, or 
their lands, tenements, goods or chattels, to the in- 
tent, or whereby his, her, or their creditors ſhall, 
or may; be defeated or delayed for the recovery of 
their juſt and true debts, ſhall be accounted and ad- 
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judged a Bankrupt. By which it appears, that every 


transfer of property, by an inſolvent debtor, to one 
not a creditor, though for a valuable confider- 
ation, unleſs in truſt for creditors, is an act of 


Bankruptcy. 
The operation of this ſtatute of Edward III. re- 
ceived, ſoon afterwards, an additional ſanction by 


the ſtatute 2 Rich. II. ft. 2.c. 3. 


It appears extraordinary, that, when a poſitive 
law had been made to prohibit a ſpecific offence, 
our anceſtors ſhould have deemed it neceſſary, upon 


' 4 repetition or a continuance of the offence, rather 


to enact a new Jaw, which in fact gave little further 


relief to ſufferers, than to put the former law vigor. 


ouſly into execution. But of this procedure our 
antient code affords us frequent examples. The 
two ſtatutes juft recited, the ſtatute which we are 
about to confider, are examples. The ſame ſpecies 


of diſhoneſty ſtill infecting the mutual intercourſe of 


mankind, the legiſlature, by the ſtatute 3 Hen. VII. 
c. 4. enacted, that Whereas, often deeds of gift 
“of goods and chattels have been made, to the in- 
© tent to defraud creditors of their duties, and the 
e perſon or perſons that maketh the ſaid deed of 
gift goeth to ſanctuary, or other places privileged, 
& and occypieth and liveth with the ſaid goods and 
ce chattels, their creditors being unpaid ; all deeds 
« of gift of goods and chattels made or to be made 
« of truſt, to the uſe of that perſon or perſons that 
© made the ſame deed of gift, ſhall be void and of 
© none effect.” The offences particularized, in this 
ſtatute, are the fame as thoſe which the two former 
had prohibited: and the relief, as far at leaſt as it 


relates to the creditors, is in effect the ſame. Where 


is the difference as to them, whether theſe deeds of 
gift were ip/o fade void, or whether they 4 
| ene 


7 
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effect to prevent the proſecution of their juſt de- 
mands ? 


Theſe acts, which, having never been repealed, 


are conſequently ſtill in force, are all which we find 
on record relating to this intereſting ſubject, prior to 
the 34th year of Henry VIII. Art that period, when 
the country began to recover from its inteſtine con- 
fuſion, when the horrors of war no longer pre- 
vailed, and when the arts of peace began to flouriſh, 
with the revival and diffuſion of commerce, a 
new ſyſtem of laws, to regulate and to reſtrain 
its miniſters, aroſe. But before we enter on this 


new and copious field of diſquiſition, it will not be 


uninſtructive, nor perhaps unentertaining to the 
reader, ſuccinctly to trace the progreſs which future 
legiſlators made, in reſtraining the abuſes of ſecret 
and fraudulent conveyances of property. 


Although parliament thought fit, in the year 


1542, to introduce the unaccuſtomed phraſe of Bank- 
ruptcy, and to deviſe particular regulations reſpect- 
ing that ſpecies of Inſolvents; yet, as thoſe regula- 
tions were confined merely to ſuch perſons as were 
in fome meaſure engaged in trade, a great part of the 
nation continued unaffected by them. It required 
little wifdom to diſcover, that frauds might be com- 


| mitted by thoſe who had no connection with com- 


merce. To prevent theſe frauds, the interpoſition of 
law was neceſſary. 


By the ſtatute 13 Eliz. c. 5. (rendered perpetual 


by the 29 Eliz. c. 5. §. 1.) we are informed that theſe 
fraudulent alienations of property had become very 
frequent, and had proceeded to the length, not only 


of impeding and hindering the due courſe and exe- 


cution of law and juſtice, but even of overthrow- 
ing all true and plain dealing between man and 
man, without which no commonwealth or civil 
fociety can be maintained or continued. When 
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we confider that there were laws then exiſting di- 
rectly pointed againſt theſe offences, we cannot but 
be ſurprized, that ſuch enormities ſhould have been 
ſuffered to ariſe to ſo formidable a height. Theſe 
fraudulent transfers of property were already de- 
clared to be, not only of no effect to impede the 
demands of juſt creditors, but actually and poſi- 
tively void of themſelves. Whether to the want of 
a vigorous execution of theſe laws, this alarming 
circumſtance was owing, is not for us to enquire. 
It is enough for us to know, that, void as theſe acts 
were, it was judged neceſſary again to declare them 
void. By this ſtatute it was therefore enacted, that 
all and every feoffment, gift, grant, alienation, bar- 
gain and conveyance of lands, tenements, heredita- 
ments, goods and chattels, or of anv of them, or of 
any leaſe, rent, common or other profit and charge 
out of the ſame lands, tenements, hereditaments, 
goods and chattels, or any of them, by writing or 
otherwite, and all and every bond, ſuit, judgement, 
and execution, for the intent and purpoſe of delay- 
ing, hindering, or defrauding creditors and others 
& their juſt and lawful actions, ſuits, debts, ac- 
counts, &c. ſhould be deemed and taken (only 
as againſt ſuch creditors and others, their heirs, 
ſucceſſors, executors, adminiſtrators, and aſſigns) to 
be clearly and utterly void, fruſtrate, and of. none 
—_— 7 
The very copious and comprehenſive phraſeology 
of this act left little room for future innovations; 
and, to render its operation ſtill more effectual, the 
courts have conſtantly put upon it an extenſive and 
liberal conſtruction. But to the attempts of the ne- 
ceſſitous and unprincipled, it is not eaſy to oppoſe 
an effectual barrier. Where an open oppoſition to 


a poſitive law would be uſeleſs, by a dextrous 
management it may be eluded, and its beſt end may. 
| | be 
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be defeated. With a detail of theſe attempts, and 
of the conſequent interference of the legiſlature, we 
will conclude this chapter, | 
By the ſtatute 29 Eliz. c. 4. made perpetual by 
the 39th Eliz. c. 18. § 19. it was declared that all 
and every conveyance, grant, charge, leaſe, eſtate, 
incumbrance, and limitation, of uſe or uſes, of, in, or 
out of any lands, tenements or other hereditaments, 
made for the intent or purpoſe of defrauding, or 
deceiving ſuch perſon or perſons as ſhall or may 
purchaſe the ſame, or any part thercof, ſhall be 
deemed and taken, againſt ſuch purchaſers and their 
repreſentatives, to be utterly void, fruſtrate, and of 
none effect, . : | 
Thus was the fair purchaſer of an eſtate as com» 
pet protected from fraud, as the legiſlature could. 
protect him. But another mode of alienation re- 
mained, which, as it was equally liable to deceit, re- 
quired an equal interpoſition of law. This was the 
mode of alienation by Deviſe. It was found by 
experience, that even the horrors of a death- bed, 
and that awful moment, when, tottering on the verge 
of futurity, the culprit was called to render his 
ſolemn account, were not ſufficient to check the 
courſe of fraud, or to ſtifle the emotions of cupi- 
dity, There were found men ſo loſt to virtue, 
and fo accuſtomed to deceive, as to carry their avarice 
and diſſimulation beyond the grave. Ir often hap» 
pened,* that perſons, having, by bonds and othcr 
ſpecialties, bound themſelves and their heirs, and after- 
wards dying ſeiſed in fee-fimple of manors, meſſus- 
ges, lands, tenements and hereditaments, or having, 
power or authority to diſpoſe of or charge the fairs: 
by their will or teſtaments, did, to the defraud 
of their juſt creditors, by their laſt wills or teftamerirs, 


* Preamble to ſtat. 3 Will. and Mary c. 14. 4 
O 3 Sn, devise 
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deviſe the ſame,” or diſpoſe thereof in ſuch manner 
as to defeat their creditors of their juſt debts, To 
prevent this evil, and to give an adequate remedy 
to the injured creditors, - the act of the third of Wil- 
liam and Mary, chap. 14. made perpetual by the 6th 
and 7th William III. c. 14. was paſſed. By this it was 
_ enacted, that all wills and teſtaments, limitations, diſ- 
poſitions or appointments, of or concerning any 
manors, meſſuages, lands, tenements or heredita- 
ments, or of any rent, profit, term, or charge out 
of the ſame, whereof any perion or perſons, at the 
time of his or their deceaſe; ſhall be ſeized in fee- 
funple, in poſſeſſion, reverſion or remainder, or have 
power to diſpoſe of the ſame, by his, her, or their 
laſt wills or teſtaments, ſhall be deemed and taken 
(only as againſt creditors by bonds and other ſpeci- 
alties, and their repreſentatives) to be fraudulent, 
and clearly, abſolutely, and utterly void, fruſtrate, 
and of none effect ; any pretence, colour, feigned or 
preſumed conſideration, or any other matter or thing, 
to the contrary notwithſtanding. And, in order to 
enable ſuch creditars to recover their ſaid debts, 
they were empowered to ſue jointly the heir and the 
deviſce of the obligor. And, if the heir ſhould 
alienate the land before ſuch action ſhould be brought, 
he was to become anſwerable for the debt, to the 
amount of the land ſo aliencd. The fame rule was 
eſtabliſhed with regard to deviſees. 

By theſe precautions was the fraudulent aliena- 
tion of property reſtrained, and the fair purchaſer 
and the honeſt creditor were protected. But while any 
door to iniquity was ſuffered to remain uncloſed, the 
unſuſpecting lender continued inſecure, He, who 
advanced his money upon the ſecurity of landed pro- 
perty, would naturally conceive that, with ſo real 
and {o good a pledge, his riſque of loſing either his 
principal or his intereſt would be inconſiderable. 


But 
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But land, already mortgaged up to its value, is worth 
but little. He, who advances his money on the ſe- 
curity of ſuch land, will find himſelf in a precarious 
ſituation ; yet who can be ſure that ſuch fituation 
may not be his own ? To prevent fraud, is difficult: 
to render fraud ineffectual, is the province of a wiſe 
legiſlature. Let us conſider how the parliament of 
King William provided againſt this dangerous abuſe. 
We are informed by the preamble to the ſtatute 
of the 4th and 5th William and Mary c. 16. that 
great frauds and deceits had frequently been practiſed 
by neceſſitous and evil-diſpoſed perſons, who, having 
borrowed money, and having given judgments, ſta- 
tutes, and recognizances privately, for ſecuring the 
repayment of the ſame, afterwards borrowed money 
from other perſons, upon ſecurity of their lands, 
without informing the latter lender of the previous 
incumbrances: the conſequence of which was, that 
ſuch latter lender was often in danger of lofing his 
whole money, or was forced to pay off the prior in- 
cumbrances, before he could have any benefit of his 
mortgage. Nor was this the only fraud committed. 
It was alſo become a practice for perſons to mort- 
gage their lands more than once, without giving 
notice of the firſt mortgage ; whereby the lenders of 
money upon ſecond or after-mortgages often loſt 
their money, or were put to great charges and tedi- 
ous litigations. To remedy and to prevent theſe 
crying enormities, it was, therefore, enacted, that if 
any perſon, indebted on judgement, ſtatute, or re- 
cognizance, ſhall borrow any other ſum or ſums of 
money, of any other perſon or perſons, or ſhall be- 
come indebted to them for any other valuable con- 
ſideration, and, as a ſecurity for the ſame, ſhall 
mortgage his or her lands or tenements to ſuch 
ſecond or other lender, or creditor, or to any one 


in truſt for them, or to their uſe, without giving due 
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and ſufficient notice bf ſuch prior incumbrance, be- 
fore the execution of ſuch treſh mortgage, unleſs 
the mortgagor ſhall, within fix months aftet notice 
from the mortgagee, pay off and fully diſcharge the 
ſaid incutnbrances and all intereſt due thereon, he 
ſhall loſe his equity of redemption; and the mort- 
gagee and his repreſentatives ſhall hold and enjoy 
the mortgaged premiles, ag if the ſame had been 
abſolutely. ' purchaſed. The ſame penalty was de- 
nounced; and the ſame remedy was given, where any 
one ſhould mortgage lands or tenements twice, with- 
out giving due notice of the firſt mortgage. 


LAW OF.INSOLVENCY. 


e M bo ATT. : 


of Bankrupt was firſt introduced into our 
law; when that great and remarkable alteration took 
place in our ſyſtem of Inſolvency, which fo ſtrongly 
marks the diſtinction between thoſe who are, and 
thoſe who are not, Traders. This diſtinction is the 
effect of a ſeries of laws, the produce of two centu- 
ries; which by degrees have conſtituted a peculiar 
code, for the regulation of that numerous order of 
men, who engage in the purſuit of riches through 
every channel of trade or commerce. | 


. 


Nor is this diſtinction merely titular : on the con- 


trary, it is moſt real and ſubſtantial ; conferring, on 
the one hand, extraordinary privileges and advan- 


tages; on the other hand, denouncing exemplary and 
ſevere puniſhments on thoſe included within its li- 
mits. In conſequence of this, the trading part of 
this nation, like the military and maritime bodies, is 
become a particular order of men, governed by ſpe- 
cial laws, enjoying diſt inc advantages, and ſubject to 
diſtinct penalties. In the midſt of a regular govern- 
ment, they form a ſeparate phalanx ; they are pro- 
tected, where others are expoſed ; they are Gow, 
where others are impriſoned : but they ate liable to 
condemnation, without being heard in their defence; 
they are liable to confiſcation, without a power of 


reſiſting; they are declared deſerving of death for 


a merely civil offence. | 

In the courſe of this reſearch, we ſhall preſume to 

inveſtigate both the juſtice and the policy of this diſ- 
| 1 tinction. 


E now return to that period, when the name 


3 
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tinction. We ſhall enquire how far it may be pro- 

r to draw a line between traders and other indivi- 
duals. If, from the general nature of Inſolvency, it 
ſhall appear reaſonable, that every debtor ſhould be 
equally bound to ſatisfy his creditor ; that one deb- 
tor ſhould not be more particularly privileged, or 
more ſeverely puniſhed, than another debtor ; we 
ſhall then proceed, diffidently indeed and with ſub- 
miſfion to better and more ripened judgements, to 
propoſe ſuch alterations and ſuch additions to the 
preſent laws, as may either improve the exiſting ſyſ.- 
tem, or ſerye as a foundation to ſome more reaſon- 
able and efficacious code of Inſolvent Laws. 


The Bankrupt Laws being an incroachment upon 
the Common Law, they did not appear at firft with 
either the ſame preciſion, or the ſame ſeverity, with 
which we now behold them inveſted. On inſpecting 
the eldeſt of theſe acts, it muſt ſtrike us, that the 
legiſlature, feeling a preſent evil, endeavoured to ad- 
miniſter a remedy, without having aſcertained the 
magnitude of the one, or the efficacy of the other. 
In order to obtain a clear idea, both of the pragreſs 
and of the preſent ſtate of the Bankrupt ſyſtem, it 
will be neceflary to divide the ſubject into two pe- 
riods. The firſt will contain the infant and impertect 
{tate of this code; in the latter, we ſhall confider it 
in its maturity and perfection. | 

The firſt ſtatute made relating to this offence, is 
the 24th and 35th of Henry the Eighth. c. 4. Ir 1s 
intitled “ An Act againſt ſuch perſons as do make 
“ Bankrupt.” It cannot but appear as extraordinary, 
that, although it bears this title, the word Bankrupt 
is not to be found in any part of it, either in the 
preamble, or in the body of the act. Nor indeed 
does it ſeem properly to be a Bankrupt law : at leaft 


according to the idea now entertained, and that defi- 
; | nition 
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nition now. generally acknowledged. It is rather a 
collection of particular proviſions, calculated to pre- 
vent the frauds of inſolvents, and to protect the _ 
neſt creditor. 

The perſons againſt whom this act was nega are 
anden to be * thoſe, who, crattily obtaining into 


« their hands great ſubſtance of other mens“ goods, 


6 do ſuddenly flee to parts unknown, or keep their 
«© houſes, not minding to pay or reſtore to any their 
«creditors their debts and duties, but at their own 
wills and pleaſures conſume the ſubſtance obtained 
by credit of other men, for their own pleaſure and 
delicate living, againſt All reaſon, cquity, and good 
«© conſcience.” How little this deſcription tallies 
with the preſent definition of bankrupts, we ſhall 
hercafter fee. It is merely general. No ſpecific Act 
of Bankruptcy 1s required ; no neceſſity appears that 
the inſolvent ſhould be a Trader. Every man who 
owed money, and who did not ſatisfy the demands of 
his creditors, but who, on the contrary, avoided 
them, was the object of its exertion. - It was in fact 
nothing more than an extenſion of thoſe acts already 
confidered, which were calculated to check the im- 
proper conduct of debtors, and to adminifter relief 
to creditors. It preſcribed a ſpecific remedy and 
courſe of proceeding, which might more effectually 
prevent the commiſſion of thoſe enormities already 
prohibited, 

We ſhall ſee this more plainly, if we conſider the 
great fimilarity between the offences deſcribed in this 
act, and thoſe provided againſt by the.before-menti- 
oned ſtatutes. In theſe, we may recollect, the offences 
enumerated were colluſive conveyances, and flying 
to privileged places, for the purpoſe of defrauding 
creditors. The objects of this act are deſcribed to 
be ſuch perſons as either keep houſe, or fly to parts 
unknown, or, intending to delay or defraud their cre- 

ditors 
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ditors deceitfully by covin or collufion, ſuffer or cauſe 
others to recover againft them any. debts, goods, or 
other property, fraudulently, and without juſt cauſe 
and title ſo to do. 

It appears then from this, that, although various 
proviſions to prevent theſe practices had been de- 


Faiſeqd, the practices ſtill remained. They muſt have 


become very grievous, as the legiſlature appeared in 
earneſt to adminiſter a very forcible and unuſual re- 
medy. To preſerve the creditor from a pecuniary 
Joſs, they gave a proceſs unknown to the common 
law; which was an execution in the firſt inſtance ; 
by which a few perſons were veſted with an enor- 
mous and concluſive power over the body, as well as 
over the property, of the debtor; by which the in- 
ſolvent was condemned unheard, without even the 
form of a trial, or the intervention of a jury. So 


violent an incroachment upon the common courſe of 


juſtice could be warranted only by the real neceſſity 
of the occaſion. What the occaſion was, we have 
already ſeen. Whether it was ſufficiently important 
to juſtify this exceſſive aberration from the uſual path 
of law, this manifeſt contempt of the Great Charter, 
and of the inherent rights of Engliſhmen, remains to 
be proved. The reader muſt not expect to ſee it 
proved here. The page which is dedicated to the 
vindication of our ptimary and natural rights, ſhould 
not be polluted with the ſophiſms of tyranny. It is 


enough for us, at preſent, to prove the juſtice of the 


preceding remarks, by giving a conciſe view of the 
ſummary proceſs introduced by this act. 85 
U pon a complaint in writing delivered by any credi- 
tors, aggrieved by inſolvents of the deſcription above- 
mentioned, authority was given to the Lord Chancellor, 
or Lord Keeper, the Lord Treaſurer, the Lord Preſi- 
dent, the Lord Privy Seal, and others of the Privy Coun- 
eil, and the two Chief Juſtices, of whom three were to 
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be a Quorum, and of which 5 the Chancellor, 
or Keeper, the Treaſurer, the Preſident, or the Privy 
Seal, was to be one, to proceed againſt the debtor. 
We muſt confeſs, that a very proper ſelection of 
judges was made : more reſpectable, and probably 
more upright, magiſtrates, could not have been 
named, But in the very propriety of the choice, 
the greateſt danger was contained, Had theſe dele- 
gates been either low men, or corrupt men, the im- 
minent peril of our- liberties would inſtantly have 
been ſeen. The people would have felt their danger, 
and would have aſſerted their rights. But the bitter- 
neſs of the pill was diſguiſed by the gilding. It 
caught the eye, and the appetite did not revolt againſt 
it. Specious, however, as this deputation might ap- 
_ pear, and convenient as it might be thought, it ope- 
rated dangerouſly on the conſtitution. Tt broke down 
the fence of our moſt valuable right, and laid it open 


to future and more violent incroachments. Under 
whatever maſque ſuch inroads are made, whatever 


preſent 3 they may hold out, they ſhould 
always be confidered as queſtionable, and ſhould 
always be regarded with a jealous eye. 4 
The powers given to theſe commiſſioners were 
very important, The firſt, and moſt material, was 
that by which they were authorized to take, by their 
wiſdoms and diſcretions, order and directions, with 
the bodies of infolvents, and with their real and per- 
ſonal eſtates; and to caule the ſaid eſtates and pro- 
perty to be ſearched, viewed, rented and appraiſed, 
and to make ſale thereof, or otherwiſe to order the 
ſame, for the ſatisfaction and payment of the creditors, 
ratably, and in proportion to the quantity of their 
debts. To the ſale of the inſolvent's eſtates, and the 
ſubſequent partition of the produce among the cre- 
ditors, it would be captious to make an objection, 
Bat we may ſurely pity the condition of that people; 
: ok | among 
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among whom the right of perſonal liberty was rated 
ſo low, as to leave the ordering and directing of the 
bodies of their citizens to the wiſdom and diſcretion 
of any three individuals, whoſe determination, how- 
ever capricious, unjuſt, or tyrannical, was final ; 
from whoſe ſentence there was no appcal. 
Theſe commiſſioners were, ſecondly, empowered, 
upon ſuggeſtion of a concealment of any part of the 
inſolvent's eſtate, to ſend for and convent before 
them, by ſuch proceſs, ways or means, as they ſhall 
think convenient, by their diſcretion, the perſon or 
perſons known, ſuppoſed or ſuſpected of having in 
their uſe or cuſtody ſuch part of the eſtate, or of be- 
ing indebted to the inſolvent. Upon their appear- 
ance, they were authoriſed to examine them, as well 
by their oaths as otherwiſe, by ſuch ways and means, 
as by their diſcretions they ſhould think meet and 
convenient, for the purpoſe of diſcovering the truth 
of the above particulars, If, upon ſuch examination, 
ſuch perſon or perſons ſhould not diſcloſe, plainly 
declare and ſhew, the whole truth of ſuch things as 
he-or they ſhould be examined of ; then ſuch perſon 
or perſons, upon due proof of the whole truth not 
| having been declared, by witneſs, examination, or 
otherwiſe, as to the ſame Lords ſhall ſeem ſufficient 
in that behalf, ſhall forfeit double the value of the 
goods, &c. ſo concealed ; the forfeiture to be levied 
and recovered by the ſaid Lords, by ſuch ways and 
means as to them ſhould ſeem requiſite and conve- 
nient ; and to be added to the produce of the inſol - 
vent's eſtate, and to go to increaſe the ratable ſhares 
of the creditors. | | 
Without ſome power of preventing a concealment 
of the infolvent's eſtate, the operation of this act 
would doubtleſs have been fruſtrated. Bur of powers 
there are various kinds : ſome legal, ſome reaſonable; 
- ſome unjuſt, and ſome tyrannical. Under which de- 
TEA | ſeription 
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ſcription we are to rank the power hereby given 
cannot be difficult to determine. The Lords were 
authorized to examine the perſons ſuſpected in two 
ſeveral ways: firſt, upon their oaths; againſt which 
no other objection can be made, than that it is con- 
trary to the common law proceſs, which admits of 
proof againſt ſuſpected perſons, but does not require 


them to criminate, or to give evidence againſt them 


ſelves: ſecondly, otherwiſe; a very copious and ex- 
tenſive phraſe; which however is more preciſely de- 
fined by the ſubſequent words, to be by ſuch ways 
and means, as they, by their diſcretions, ſhould think 
meet and convenient, What were theſe ways: and 
means? What could be thought meet and conve- 
nient? By what boundaries were their diſcretions 
confined? When ſufficient evidence could not be 
procured from the examination on oath of the party 
accuſed, were more deciſive meaſures to be adopted? 
Was the victim to be tortured into confeſſion? Was 
this new Inquiſitorial power to be armed with the 


Inquiſitorial Infignia ? If this be not the meaning of 


the words, it may not perhaps be eaſy to affix to them 
any other meaning. And this tremendous power was 
not limited in its operation. The legiſlature did not 
ſay, Thus far ſhall ye go, and no farther. A merely 


fanciful and ideal boundary was oppoſed to this op- 


preſſive torrent; the ſingle diſcretion of the autho- 
rized oppreflors. At what point ſuch diſcretion 
might begin to operate, or to what extent its opera- 
tion might be carried, 1s at beſt ſuſpicious. | 

The third power with which theſe commiſſioners 
were inveſted, was that of preventing and puniſhing 
fraudulent claimants upon the eſtate of the inſolvent. 
For this purpoſe it was declared, that every ſuch 


fraudulent claimant ſhould be liable to a forfeiture 


of double the ſum ſo claimed. Which forfeiture 
was to be levied in the ſame manner, and employed 


for 
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for the ſame purpoſes, as the forfeiture directed by 
the preceding clauſe. Ws 15 | 
Bur, as all theſe. precautions would have been fu- 
tile, had the inſolvent been left at liberty to make 
away with his property, a fourth power was given to 
theſe commiſſioners, for the purpoſe of preventing 
ſuch improper alienation. It was declared, that, if 
any inſolvent ſhould ſuffer or cauſe any perſon or 
perſons to recover againſt him any debts, goods, 
chattels, wares, or merchandizes, without juſt cauſe 
and title ſo to do, the Lords, upon complaint thereof 
made to them, thould have authority to convene be- 
fore them ſuch recoverer or recoverers, and, upon 
proof of the fraud, ſhould order and charge all the 
s and chattels ſo recovered towards the payment 
of the juſt debts of: the creditors, after the manner 
and rate above deſcribed : and that ſuch fraudulent 
recoveries, or any execution conſequent upon them, 
ſhould not be available, until ſuch time as all the 
debts of the inſolvent ſhould be fully paid and ſatis- 
fied. 
Where the proceedings againft an inſolvent were 
ſo ſummary and ſo rigorous, it might ſometimes 


happen, that he would prefer a ſecret and ſpeedy 


flight, to an hazardous appearance before his judges. 
In order to prevent this, which in a great meaſure 
would have defeated the operation of this act, a fifth 
power was given to the commiſſioners ; by which 
they were authorized, upon complaint of the inſol- 
vent having thus withdrawn himſelf, to award pro- 
clamations, commanding him in the King's name to 
return forthwith into the kingdom, and to yield his 


body unto the commiſſioners. Upon failure of obe- 


dience within three months, he was to be deemed an 
outlaw; and all his poſſeſſions were to be divided, in 
the manner before directed, among his creditors. 


The act further declared, that every perſon, who 
' mould 
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ſhould knowingly aſſiſt him in ſuch eſcape, or in 
conveying any of his goods and chattels out of the 
kingdom, ſhould be liable to impriſonment for ſuck 
time as the commiſſioners ſhould appoint, and to 
ſuch fine as they ſhould be pleaſed to impoſe upon 
him. Here we have another inſtance of a diſcrett- 
onary power, equally unlimited, conſequently equally 
unjuſtifiable, with the former. 

To all theſe regulations the legiſlature thought 
proper to add a proviſion, for the future and complete 
ſatisfaction of the creditors. By this, whatever pro- 
perty the inſolvent might at any time acquire, was 
made liable to anſwer ſuch part of their demands, as 
might remain unſfatisfical after a ratable divifion of 
his effects ſeized ; and the creditors were permitted 
to ſue for the ſame at law, without meeting with any 
impediment from this act. 

We cannot too ſtrongly commend this proviſion, 
Without it, every other * in the act might 
cafily have been defeated, and the fraudulent inſol- 
vent might have triumphed in fecurity over his 
baffled and injured creditors. To him who owed 
much, and wiſhed to pay but little, it would not have 
been difficult to manage his property in ſuch a man- 
ner, as to permit but a ſmall portion of it to remain 
expoſed to ſeizure. With this, the law muſt have 
been ſatisfied ; with this inadequate ſatisfaction his 
creditors muſt have been contented. He might after- 
wards have reſumed his ſtation in ſociety, a gainer by 
his iniquity, poſſeſſed of confiderable property, and 
diſcharged from his debts. By this wiſe proviſion, 
iuch an open violation of juſtice was prevented; 
{ecretion and fraud were rendered of none effect; 
and the intereſts of the creditor and of the debtor 
were equally balanced. Why this rule is not now | 
adhered to, is difficult to ſay. Until it ſhall be 
reſtored, every law made to protect the fair creditor, 

3 Or 
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or to defeat the attempts of the fraudulent debtor, 
muſt be futile and inefficacious. 

Such were the firſt regulations, which the legif- 
lature thought fit to deviſe, upon the introduction of 
the word Bankrupt into the Engliſh laws. It re- 
quired no length of experience to prove their inſuf. 
ficiency. The evil, which they were intended to 
remedy, had ſtruck too deep a root to be extirpated 
by ſo weak an inſtrument, The commercial conſti- 
tution was univerſally affected. Although the dif- 
caſe might not then ſhew itſelf in all its terrors, no 
part had eſcaped the infection. A partial application 
proved of bur little ſervice. More vigorous meaſures 
were to be purſued ; more t.zrked and deciſive ſteps 
were to be taken. What theſe ſteps ere, WE.now 
proceed to e 
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* O one not converſant with the Bankrupt laws, 


it muſt be a matter of curious ſpeculation to 


conſider, how very little effect has been produced by 
ſo immenſe an application of accumulated force. 
Statute after ſtatute has been made ; bur the griev- 

ances have continued, the complaints of the kingdom 
are not diminiſhed. After ſuch repeated attempts of 
ſo many parliaments, and after ſo long an experience 
of their little efficacy, what are we to conclude ? 
Are we to pronounce the diſeaſe too deep-rooted and 


too obſtinate to be cured? Or are we to doubt the- 


ſufficiency of the remedy, or the ability of thoſe who 
undertook to prepare it? However preſumpruous 
it may appear, it will be the endeavour of the follow- 
ing pages to prove, that, tremendous as the former 
may be confidered, it may, in a great degree at leaſt, 
be weakened, if not extirpated; that the laws now 
exiſting, and the mode preſcribed by thoſe Jaws, are 
inadequate tor the purpoſe intended. 

Out of the great number of Bankrupt laws, Four 
ſtatutes are particularly to be noticed: the 13th of 
Eliz. c 7, the 1ſt of Jac, . e. 15; the 2 iſt of Jac; I. 


c. 19. and the 5th of Geo. II. c. 30. Theſe ſlatutes 


comprehend the regulations now in force, with re- 
gard to almoſt all matters of commercial inſolvency. 
A careful inſpection of theſe will be ſufficient to give 
us an adequate idea of the preſent ſyſtem of Bank- 
ruptcy. As this work, however, is not meant merely 
as a treatiſe upon that ſyſtem, as the views of the 
rrriter extend to the conſideration of its merits and 
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defects, and to a ſuggeſtion of alterations and im- 
provements, it will be proper to trace the progreſs of 
legiſlation through every ſtage of this code; to at- 
tend to the complaints made, and to the remedies 
adminiſtered. When we ſhall thus have purſued it 
down to the preſent time, we ſhall be in ſome degree 
repared for a candid inveſtigation of its properties. 
It did not, as we have obſerved, require a lon 
time to prove, that the ſtatute of Henry the Eight 
was inadequate, In proportion to the extenſion of 
commerce, its futility became more and more appa- 


rent. Accordingly, early in the reign of Elizabeth, 


the extent of the danger, and the inſufficiency of the 
remedy, ſtrongly called for the interpoſition of the 
legiſlature. The trade and the navy of England had 
now increaſed to a reſpectable magnitude; and the 
number of commercial inſolvents had increaſed with 
it in'a very alarming proportion. The parliament, 
therefore, in the 13th year of that Queen, took the 
matter into ſerious conſideration . A ſufficient ex- 


perience having evinced that the exiſting regulations 


were productive of no advantage, but that, on the 


contrary, the ſymptoms of the diſorder became every 


day more formidable, like a ſecond phyſician called 


in to compenſate for the ignorance or the ill ſuccels 


of the firſt, they boldly hazarded an oppoſite regi- 


men, and truſted to chance for its ſuccels. 


In this ſtatute we find the firſt real diſtinction be- 


tween Bankrupts and other Infolvents, A Bankrupt 
was here defined to he any merchant, or other perſon, 


being a natural-born ſubject or a denizen, uſing or 


exerciſing the trade of merchandize, by way of bar: 
gaining, exchange, rechange, þbartry, chevizance, or 


otherwiſe, in groſs or by retail, ar ſeeking his or her 
trade of living by buying and ſeiling, who ſhould 


* 13 Eliz, e. 7. | 
depart 
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depart the realm, or begin to keep houſe, or other- 
wiſe to abſent himſelf or herſelf, or take ſanctuary, 
or ſuffer him or herſelf willingly to be arreſted for 
any debt, or other thing, not juſtly and legally due, 
or ſhould ſuffer him or herſelf to be outlawed, or 
yield him or herſelf to priſon, or depart from his or 
her dwelling-houſe or houſes; to the intent or pur- 
poſe to defraud or hinder any of his or her creditors, 
being a ſubject born, of his or her juſt debt or duty. 

We may gather from this definition one ſtrong 
proof of the rapid increaſe of Engliſh commerce. In 
the former acts, the greateſt attention, nay, the moſt 
marked partiality, had been ſhewn towards foreign 
adventurers. They had monopolized the trade of 
the country; and every pofſhble advantage and ſecu- 
rity had been afforded ro them. By this ſtatute we 
learn, what a ſudden and remarkable alteration had 
taken place. Inſtead of being indulged with pecu- 
har privileges, foreigners were anxiouſly excluded 
from any participation of the advantages expected 
from this act. Its operation was excluſively confined 
to ſubjects born of the realm, or to ſuch ſtrangers as, 
by denization, had put themſelves on a footing to be 
regarded in the ſame point of vie. | 

Having thus defined the ſubjects upon which the 
act was to operate, the legiſlature proceeded to chalk 
out a new mode of procedure. 

Here we obſerve a remarkable difference. The 
pageantry of ennobled judges, having produced its 
effect, was removed from the ſcene- The 
ſummary and unconſtitutional proceſs, introduced 
under the maſque of theſe dignified characters, 
was become habitual, However extraordinary 
ſuch an arbitrary incroachment on the rights of 
the people might at firſt have appeared, 1t now had 
ceaſed to be new, and conſequently had ceafed to be 
dreaded, Thus it is that our conſtitution alters, and. 

| . our 
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our liberties are infringed. The tyranny, which, if 
introduced at once in its full weight and real colours, 
would have cauſed our natures to revolt, when intro- 
duced gradually and with management, ſteals upon 
our reaſon, and lulls our apprehenſions aſleep. How 
does it behove a free and enlightened nation to 
guard againſt a new, though ſpecious, incroachment ! 
Where a door is once opened, it is difficult to ſay 

what intruders may enter: the fair field of " ul 
and happineſs may be laid wafte, the rights of nature, 
the rights of the citizen, may be annihilated, beforc 
the apprehenſions of the inſulted and injured people 

can be arouſed to a ſenſe of danger. 
Whether the great men of the nation found it no 
longer convenient to adminiſter the affairs of Bank- 
rupts, or whether they had executed this important 
truſt bur badly, we cannot tell. We find however 
new delegates appointed. Theſe were ſuch wile, 
honeſt, and diſcreet perſons, as to the Lord Chan- 
cellor ſhould feem good, and as ſhould be named, 

aſhened, and appointed by his commiſſion under the 
Great Seal. How. many commiſſioners were to be 
appointed in each bankruptcy, does not appear. But 
to them, or the major part of them, was given a very 
great and unuſual power. They were authorized to 
rake by their diſeretions order and direction, with 
the body of the bankrupt, whereſoever he might be 
had, either in his houſe, in ſanctuary, or elſewhere, 
as well by impriſonment of his body, as with all his 
lands, tenements, and hereditaments, whether copy- 
hold, freehold in his own right, or to his uſe jointly 
with his wife or children, or whereof other perſons 
were in truſt to his uſe, and with his merchandizes, 
debts, and perſonal eſtate, whereſoever they might be 
ſound or known : and to cauſe the ſame to be ſearched 
and duly appraiſed, and to make ſale thereof, for the 


true ſatisfaction and payment of the creditcrs, Who. 
; were 
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were to be paid ratably in proportion to their juſt 
debts. 

The order and direction heve preſcribed was un- 
doubtedly juſt and judicious, had it been reſtrained 
within any warrantable bounds. But the fame evil 
of an unlimited diſcretion prevailed here, as diſgraced 
the preceding act. It even, under this, became more 
alarming. Where the delegates were men of tried 
and acknowledged abilities and integrity, the pre- 
ſumption was, that their proccedings would be guided 
by decency and juſtice, Their dignity and their 
characters forbad the voice of calumny to whiſper 
aught againſt them. But what ſecurity could be 
given for theſe ſubaltern appointees ? Was it fitting 
rhat ſo large a proportion of Englith citizens ſhould 
e ſubjected to the arbitrary controul of obſcure and 
fortuitouſly ſelected individuals? Were their effects 
to be ſeized, were their eſtates to be ſold, were their 
bodies to be impriſoned, at the mere diſcretion of 
temporary judges? Were they to forfeit, for an in- 
ability to diſcharge a debt, the choiceſt privileges of 


municipal .and natural law? Yet this undoubtedly 


now became the caſe. The great mercantile part of 
a commercial nation was cut off from the advantages 
enjoyed by their fellow citizens, They became ſub- 
jected to an unknown law, and were excluded from 
the common bleſlings of a trial by jury. 

The only check, which this act appears to have 
| impoſed upon this unlimited diſcretion, was a pro- 
vito, that, upon lawful requeſt made to them by the 
Bankrupt, the commiſſioners ſhould make a true de- 
claration to him of the manner in which his eſtates 


and property had been employed and diſpoſed of, 


and ſhould pay the overplus, if any, to the Bank- 

rupt or his repreſentative. 
The remainder of the ſtatute is taken up with 
proviſions tor getting the goods of bankrupts out 
14 of 
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of the hands of others, for preventing bankrupts 
from i or withdrawing themſelves, and for re- 
gulating eſtates purchaſed by, deſcended to, or con- 
veyed away by the bankrupt. . 
The benefits, however, which were looked for from 
this act did not anſwer the expectations to which it 
had given birth. So far from matters being mended, 
they became even worle. In general, nothing is 


fo fatal as an infufficient law; as an appearance of 


reformation, and a reality of corruption. It was the 
misfortune of the time which now engages our at- 
tention, that the legiflature more frequently argued, 
as well as acted, from effects, than from cauſes. We 
have, in the preceding pages of this work, met with 
frequent inſtances of this melancholy truth, How- 
ever we may lament, we ought to be cautious in 
blaming this falſe mode of reaſoning, until we can 
thew that even we ourſelves are, at this day, com- 
pletely exempt from it. A reviſion of our modern 
Eode will probably convince us that we are not. But 
as it is the moſt obvious, ſo is it the eaſieſt way of 
making laws, It was in this manner the firſt parlia- 
ment of James the Firſt undertook the buſineſs of 
arranging the Bankrupt ſyſtem. We will firſt conſi- 
der the grievances which induced their interference, 
and then take a view of the new regulations which 
they thought proper to introduce. 

The preamble of the act 1 Jac. I. c. 15. contains 
the enumeration of theſe grievances. Notwithſtand- 
ing the law ſo lately made, frauds and deceits, like 
new diſeaſes, continued daily to inereaſe among ſuch 
as lived by buying and felling ; the conſequence of 
which was, the hindrance of traffic and mutual com- 
merce, and the general hurt of the realm, by ſuch as 
wickedly and wilfully became Bankrupts. 

In a commercial nation theſe were certainly griev- 


ances of the firſt magnitude, To put a ſtop to them, 
| two 


rr 
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two things were neceſſary: an inveſtigation of their 
cauſes, and an adequate proviſion for their remedy. 
Both theſe the parliament undertook, and, in both, it 
was equally untucceſsful. 

The cauſes aſſigned were, firſt, that the Deſcrip- 


tion of a Bankrupt was not, by the former ſtatutes, 
ſufficiently exprefled ; ſecondly, that the Power given 


to the Commiſſioners, by thoſe ſtatutes, was not ſo 
large as was meet in ſuch caſes of deceit, to prevent 
the deceitful actions of bankrupts. 

The great reverence, which ought to be enter- 
tained for a legiſlative body, muſt ſometimes give 


way to a ſentiment of a different nature, when we ſee 


that body manifeſting an ignorance of their own acts. 
At the time of paſſing this ſtatute, One Bankrupt Law, 


the 13th of Eliz. c. 7. alone exiſted. In this, and 


only this, was there any Deſcription of a Bankrupt, or 


any Power delegated to Commiſſioners of Bankrupt. 


What then are we to underſtand by the phrafe 
former ſtatutes,” but that the legiſlature undertook 


to draw a concluſion, without a competent know- 


ledge of the premiſes? Can we then be ſurprized 
that this concluſion was falſe ? | 
In every caſe, where the framers of a law take upon 


themſelves to ſeparate a particular claſs of citizens 


from the general maſs, by eſpecial provifions and 
new penaltics, they tacitly admit that theſe, and theſe 
only, are to be ſubject to them. When it was de- 
clared that traders, under particular circumſtances, 
ſhould be thus partially affected, it followed, that all 


other inſolvents were to continue in their former 


ſtate, as theſe did before ſuch law was made. If ſuch 
prior ſituation were preferable to that introduced by 
this law, if the common courſe of juſtice were more 


gentle than that recently introduced, a perpetual 


temptation exiſted to evade the new deſcription, and 


to conduct the operations of fraud under ſuch a diſ- 
guiſe, 
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guiſe, as to render it impoſlible for a limited defini. 
tion to lay hold of it. It unfortunately happens, 
that, in all thele cafes, the advantage is ever on the 
fide of the invaders. The Proteus traud, if caught 
in one ſhape, flips from the graſp, and ſtarts up in 
another. A thouſand partial attacks cannot ſubdue 
it. A radical cure, which may remove the cauſe of 
all theſe effects, is the only one rationally to be 
adopted. The framers of this act, however, did not 
reaſon thus. They diſcovered that new modes of 
iniquity had been put in practice: they profcribed 
thele new modes; and ſat down gratified with the 
reflection, that thew bufineſs was now done, that the 
enemy was proſtrated never to rife again. 

We may therefore be at liberty to ſuppoſe, that, 
as the general principle was bad, this particular in- 


ſtance could not be good. In fact, by the following 


new definition of a Bankrupt, the legiſlature fimply 
ſaid, If ye offend in any of the inſtances here men- 

© tioned, if ye commit any ſpecific a& hereby pro- 
* hibited, ye ſhall incur the penalties denounced 
“ againſt ſuch an offence: but an open field is af- 
© forded for the exerciſe of your ingenuity ; if ye 
can cloath your iniquities in a new garb, if ye can 
© evade the letter of the law, ye ſhall be ſecure from 
“her vengeance, and may triumph in the unchecked 
& jinſolence of fraud.” 
The definition itſelf was thus worded: “ All and 
ee every perfon or perſons, who ſhall uſe the trade of 
* merchandize, by way of bargaining, exchange, 
« bartry, cheviſance, or otherwiſe, in groſs or by 
« retail, or feeking his, her, or their way of living 
Dy buying and ſelling, and being a ſubject born 
& of this realm, or any the King's dominions, or 
& denizen, who at any time ſhall depart the realm, 
4 or begin to keep his or her houſe or houſes, or 


« otherwiſe to abſent him or herſelf, or take ſanctu- 
& ary, 
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ee ary, or ſuffer him or herſelf willingly to be arrefted 


« for any debt, or other thing not grown or due for 
© money delivered, wares fold, or any other juſt or 
« Jawful cauſe, or good conſideration or purpoſes, 
« or ſhall ſuffer him or herſelf to be outlawed, or 
yield him or herſelf to priſon, or willingly or 
© fraudulently ſhall procure him or herſelf to be 
« arreſted, or his or her goods, money, or chattels, 
to be attached or ſequeſtered, or depart from his 
„or her dwelling houſe, or make or cauſe to be 
© made any fraudulent grant or conveyance of his, 
«© her, or their lands, tenements, goods, or chattels, 
© to the intent, or whereby, his, ker, or their credt- 
« tors, being ſubjects born as aforeſaid, thall or may 
(be defeated or delayed for the recovery of their 
« juſt and true debts; or being arreſted for debt, 


| © ſhall, after ſuch arreſt, be in priſon ſix months or 
more thereupon, or upon any other arreſt or de- 


«© tention in priſon for debt, and lie in priſon fix 
© months upon ſuch arreſt or detention, ſhall be 
© accounted and adjudged a bankrupt to all intents 
“and purpoſes.” 

To all perſons coming within this new definition 
were extended all the orders and regulations, which 


had been provided by the ſtatute of Queen Eliza» 


beth, a | 

'The horror which was entertained of the ſeverity 
of the former act produced a conſequence, which, 
ſo far from being extraordinary, might reaſonably 
have been expected from it. The iniquitous in- 
ſolvent, ſhut out from the high road of public 
fraud, traced out the ſafer and leſs known paths of 
private deceit. The mode of injury indeed was dit- 
terent; but neither the ſecurity of the trader, nor 
the faith of trade, were put upon a firmer footing. 
The practices of Bankrupts, ſays this ſtatute, of late 
are ſo ſecret and ſubtile, that they can very hardly 
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be found out or brought to light. To what was 
this grievance owing? The reader of the foregoing 
pages will doubtleſs be. provided with an anſwer. 
But his anſwer will probably be different from that 


of the firſt parliament of James the Firſt. He wil! 


perhaps not entirely aſcribe it, with them, to this 
ſingle circumſtance, that the former ſtatute, giving 
power to the commithoners to examine others than 
the Bankrupts, had not fully or ſuthciently authorized 
them to examine the Bankrupt upon oath. But 
this was the moſt obvious and eaſy reaſon : as ſuch, 
it was adopted; and a new regulation was made, 
giving authority to the commiſſioners to call the 
Bankrupt before them. If, upon due notice, he 
ſhould not appear, they were empowered to proclaim 


him a Bankrupt ; and if, after five ſeveral proclama- 


tions, he ſhould continue refractory, they were au- 
thorized to iſſue a warrant for his apprehenſion, - On 
his appearance, they were to examine him upon ſuch 


interrogatories as they ſhould think meet. If he ſhould 


refuſe to be examined, or to anſwer fully to every 
interrogatory, the commiſſioners were authorized to 
commit him to ſome ſtrait or cloſe impriſonment, 
there to remain until he ſhould be more conform- 


ant. If, on the other hand, he ſhould ſubmit, and it 


ſhould appear, that, on his examination, he had com- 
mitted any wilfull and corrupt perjury, tending to 
the hurt or damage of his creditors, to the value of 
ten pounds, or above, he ſhould be indicted there- 
of; and, upon conviction, ſhould ſtand upon the 
2 in ſome public place, by the ſpace of tuo 

ours, and have one of his ears nailed to the pillory, 
and cut of. % Hl, 

When we read this curious clauſe, what are we to 
think of the wiſdom of its framers? At the time of 
its formation, the crime of Perjury was well known 
in this kingdom; and had already called for the 

: vigorous 


vigorous interpoſition of the legiſlature, It had been 

rohibited, generally, by the 5th of Eliz. c. 9. It 
had been puniſhed by a forfeiture of twenty pounds, 
and impriſonment for fix months, and perpetual diſ- 
credit and infamy : or, in caſe of an inability to pay the 
fine, by being ſet on the pillory, there to have both 
ears nailed. The puniſhment was the ſame in every 
caſe, The legiſlature did not make any nice diſ- 
tinctions, as to the magnitude of the object which 
afforded a temptation to the culprit: they conſidered 


ſolely the atrocious quality of the offence, and, by 


the ſeverity of the puniſhment, aimed at the extir- 


pation of the crime. Not ſo this parliament. To 


the amount of nine pounds nineteen ſhillings and 
eleven pence, the Bankrupt might repeatedly per- 
jure himſelf; ſtill however would he be deemed in- 
nocent; ſtill would he be untouched by the law. 
A ſingle penny turned the ſcale. Should he dare to 
add this to the inoffenſive ſum, the majeſty of juſtice 
would awaken; and infamy and mutilation would 
await the daring incroacher. But it may be ſaid, 
this law, though it provided a puniſhment only in 
thoſe caſes, where the perjury amounted to ten 
pounds or upwards, did not affect the preceding ſta- 
tute, but left all inferior perjuries to the former 
courſe of law. Should this be ſaid, what will be 
the conſequence? That, in proportion to the magni- 


tude of the offence, the quantum of the puniſhment 


diminiſhed. The greater perjurer would be pilloried 
for two hours, would have one ear nailed and cut 
off: the leſſer perjurer would be impriſoned for ſix 
months, would become for ever diſcredited and in- 


famous; would pay a fine of twenty pounds; or, in 


lieu thereof, have both ears nailed to the pillory. 
Forgetful, however, as theſe legiſlators appear to 

have been of the ſtatute of Queen Elizabeth, at the 

time of framing this clauſe, their memories ſeem 
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to have been refrefhed, and they perfectly recollectc4 
it, when they proceeded to the next. By this, 4 
further proviſion was made for the examination of 
ſuch as ſhould retain the Bankrupt's goods, and of 
ſuch as might be indebted to him. Of theſe, the 
perſons refuſing to appear, or, appearing, refufing 
to ſwear and to anſwer to interrogatories, became 
ſabject to arreſt, and to an unlimited impriſonment at 
the diſcretion of the commiſſioners. If, upon ſub- 
mitting to anſwer in the manner preſcribed, it hap- 
pened that any perſon ſhould 257 fully and corruptly 
commit any manner of wil/n?l * erjury, it was de. 
clared, that ſuch offender, and fuel! perſon or perſons 
as ſhould have ſabotned him to the commiſſion of 
the crime, ſhould be indicted for the ſame; and 
ſhould, on conviction, 1 incur ſuch forfeiture, and re- 
ceive and ſuffer fuch pains and puniſhment, as ale 
limited by the ſtature made concerning perjury, in 
the fifth year of the reign of our late foy ereign Lady 


13 5 Elizabeth. 

he reſt of this ſtatute is taken up with provfiion: 
for marſhalling the creditors, for reventing the 
Bankrupt from conveying bis kund or goods to 
others, or transferring his debts into other men's 
names, for the more eaſy recovery of the Bank- 
rupt's debts, and for the ſecurity of the commul- 
ſioners. 

In this ſituation the ikea ſyſtem continued for 
twenty years ; during which period it became ap- 
parent, that proviſions, founded not on reaſon or 
well-fixed principles, but on the mere impulſe of 
the occaſion, could not be productive of advantage 
to the community,, or put a ſtop to the evils w hich 
threatened to undermine the trade and commerce of 


* This expreſſion of wilfully committing wilfull perj I, ie 
2 * tranſeript of the act. . 
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the kingdom. The ſeveral fpecies of fraud, which 
had been prohibited, bore no proportion to the in- 
finite variety of modes, which the ingenuity of the 
wicked, or the avaricious, was able to ſuggeſt, As a 
cup of water taken from the ocean diminiſhes nei - 
ther its apparent bulk nor its reſiſtleſs force, fo the 


diſmemberment of theſe ſmall branches did not, 


eftectually at leaſt, check the growth or the alarm- 


ing extent of the great ſtock of fraud. This is no 


ideal ſketch; its outline is not diſtorted, nor is its 
colouring over-charged. The language of the le- 
giſlature, again awakened by the general outcry of 
the nation, is yet more forcible and expreſſive, 
« Foraſmuch,” ſays the preamble to the ſtature the 
211t of James I. c. 19. © as daily experience ſheweth, 
* that the number and multitude of Bankrupts 
* do increaſe more and more, and alſo the irauds 
and deceits invented, and practiſed, for the avoid- 
ing and eluding the penalties of the good laws in 
5 that behalf already made, and the remedy by them 
provided : And for that divers defects are daily 


found in the former ſtatutes made againſt Bank- 


s rupts, both in the deſcription of a Bankrupt, as 
'* alſo in the power given to the commiſſioners, 
« for the diſcovery and diftributing the Bankrupt's 
{© eſtate, to the great encouragements of evil minded 
« perſons, the hindrance of traffic and commerce, 


_ * the great decay, overthrow, and undoing of many 


* clothiers, by whom many thouſands of the na- 
* tural-born ſubjects of this realm be from time to 


time, in all parts of this kingdom, ſet on work: 


* all which do tend to the general hurt of this 
© realm.” | | | 
The acts of parliament, which were ſo incfficaci- 


ous as to juſtity theſe melancholy complaiats, muſt 


have been radically bad. They were extraordinarily 
ſevere; they were calculated, by the ſummary pro- 
| ceſs 
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ceſs they introduced, to hunt out and to defeat the 
machinations of the fraudulent : but their ſeverity 
was idle, and their proceſs was ineffectual. The 
defect, therefore, muſt have been in the principle on 
which they were founded. While that continued, 
no modification of it could be productive of ad- 
vantage. The ſame dexterity, which had invaded 
the exiſting acts, would continue to invade and to 
impede the operations of any future act, grounded 
upon the ſame principle. Fraud is of too ſubtile and 
volatile a nature to be confined within the limits of 
any definition. Fortreſs after fortreſs may be taken, 
but the enemy will ſtill continue maſter of the 
country. A more deciſive plan of operations muſt 
be adopted; the root of the offence itſelf muſt be 
ſtruck at, before we can expect to extirminate the 
cauſe, and to prevent the miſchievous conſequences 
of its offects;; 2 nent e | 
Of theſe aſſertions, we have the moſt convincing 
proofs in the preamble now before us. It affords 
the compleateſt evidence of the inefficacy of the 
former ſtatutes, of the new ſhapes in which fraud 
was perpetually ſpringing up, and of the fatal con- 
ſequences experienced by the nation. We will con- 
fider it, together with the ſtatute itſelf; and take a 
comprehenſive view of the miſchief and of the remedy 
preſeribed for it. h r 
In this commercial country, where good faith 
ought to iufſuence and to regulate mutual tranſactions, 
we find that integrity no longer flouriſhed, but that the 
very laws, intended for the advancement and ſecurity 
of the honeſt, were productive only of encourage- 
ment to the diſhoneſt and evil minded, of hindrance 
to traffic and commerce, of the ruin of the moſt ma- 
terial traders in the nation, the clothiers; and, through 
them, of thouſands of induſtrious workmen em- 
ployed by them, and finally of the general hurt 
3 * $ Fg 
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the realm. Where the effects were ſo prodigious, 
the legiſlature undertook the double taſk, 'of aicer- 
taining their origin, and of producing a "ſubſtantial 
reformation; But, throughout this ſtatute, we:ſhall 
have occaſion to lament the ignorance which they 
manifeſted of the former, and their. eng for 
introducing the latter. TT IQ 

The firſt ſtep which they eng was yy A very ſake 
mary nature. Determined at all events to adhere 
to the very ſtatutes, which they had thus condemned as 
futile, they declared, that all and ſingular the ſta- 
tutes aud laws (which; as we have ſeen, were two) 
theretofore made againſt Bankrupts, and for relief 
of creditors, ſhould be in all:things largely and bene - 
ficially i conſtrued and expounded for the aid, dein, 
and relief of the creditors of the Bankrupt. 

Specious and deciſive as this ſweeping clauſe may 
appear, we apprehend ourſelves to be warranted in 
aſſerting, that it was equally unadapied to the pur- 

pole, and contrary» tothe immutable principles of 
law. If a ſtatute be wiſely made; if it combines; 
with a due knowledge of the ground of the evil, a 
ſufficient remedy and an effectual prohibition; infill 
operate of itſelf, without requiring adſcititious aid. 
It, on the other hand, it poſſeſſes neither of theſe 


properties, it will for ever continue a memorial of 


the nothingneſs of human wiſdom, ſupported as it 
may be by every prop which the good-will of a fu - 
ture legiflature may apply. But it may not be ſo 
obvious, that um clauſe militated e: the Prin- | 
ciples of law. 

Either the two . 1 had no force, in 
which caſe this extenſion could not have improved 
them; or they had as much force before this clauſe, 


as they could have afterwards. In the interpretation 
of all ſtatutes in general, whether penal or beneficial, 
reſtrictive or enlarging of the common law, four 


„ things, 
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things are to be confidered : What was the common 
law before the making of the act? what was the 
miſchief and defect, for which the common law did 
not provide? what is the remedy, reſolved and ap- 
pointed by the parliament, to cure the diſeaſe of the 
commonwealth? what is the reaſon of the remedy ? 
Theſe preliminaries being diſcuſſed, it is then the 

office of the judges always to make ſuch conftruc- 
tion, as ſhall ſuppreſs the miſchief, and advance the 
remedy z/ as ſhall defeat ſubtile inventions and eva- 


ſions for- che continuance of the miſchief,” and for 


private emolument and advantage; as ſhall add force 
and life te the eure and remedy, according to the 
true intent of the makers of the act, for the general 
800 0 o this rule, thus clearly laid down; what 
urther can beradded? It comprehends every thing 
wk an AY and eonſequently a good judge 
ght to do. What chen was the intent of this 
3 Did they mean by lit to ſtrain the interpre- 
tation heyond the bounds of juſticeꝰ Did they mean 
that the commiſſoners:ſhould favour the ereditor at 
the expence of the: debtor ? If they did, they pre- 
ſeribed a crime, as the means of obviating an in- 
convenience: if they did not, they directed to little 
purpoſe, as the whole; of what they legally could 
mean was already acknowledged as as che common 
law of the land. oft are n „ ra / 05 
But further It is an in variable maxim, that 
penal laws axe an conſtrued ſtrictly. Theſe ſta- 
tutes were highly penal; the Bankrupt, throughout, 
was denominated and confidercd as a criminal; con- 
fiſcation, impriſonment, mutilation, and infamy, were 
denounced againſt him. A latitude: of conſtruction 
was, therefore, by the known rale of law, by no 
cant to He ed een leſs was it to be en- 


JE *, 3 Rep. geh. Liepen, Caſe- | 
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touraged and incited by the voice of parliament, 


Nor will another maxim; that ſtatutes againſt frauds 
are liberally and beneficially to'be expounded, though 
certainly juſt in itſelf; be here of any avail. And 
that, for this plain reaſon. When the ſtatute acks 
upon the offence; by ſetting afide the fraudulent 
tranſaction, + it. is to be conſtrued liberally *' but, 
where the ſtatute acts upon the offender, and in- 
flicts a penalty, as the pillory, or a fine, it is then 
to be taken ſtrictly x. Indeed, the legiflature 
ſeems to have been aware of this, by enacting the 
clauſe in queſtion. Had the interpretation, which 
they were deſirous of laying down Seen! that inter- 
pretation which the law adopted; their inter poſition 
would have been unneoeflary. But; however a par- 
liament may be competent to make new. ſtatutes, it 
never had, it neven gan have, a power to change the 
principles of juſtices and of vruth. Suffering indi- 
viduals may bow-tocthet hand. of:oppreſſivit,) and may 
groan, under! the uwarrantable inofoachment: but 
ſooner or later thervdide of truth wlllibe heard; the 
cauſe of humanity and of reaſon will find an ad- 
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To a clauſe; ſo comprehenſive und unlimited, it 
may appear extraordinaty that the legiſlature ſhould 
have; conceived it proper to add? w_ ether regula- 
tions. Where thoſe, to whom the auth6rity of Judg- 


ing was: delegated, were inveſted with ſo ehormous a 


diſcretionary. power, new: defcriptions "anew pro- 
vifions ſeem to be unneceſſaryl Bur the fame feaſon, 
whieh occaſioned the former clauſe; gave birth alſo 
to theſe. The ſyſtem was radically!" ad: original 
principles) were not. cohſulted't and td fave the 
trouble of recurring to the otigin of the" diſorder, 


partial remedies? were perpetually applied; ns o- 
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caſional ſymptoms diſcloſed themſelves. It is 
worthy of obſervation, how nearly the legiſlature, at 
the time which, now engages our attention, ap- 
proached to truth, and with how much dexterity 
they ſtruck into a path, which led them away from 
her, to error and freſh; uncertainty. The alarming 
evils, already mentioned, they attributed moſt juſtly 
to the great increaſe of Bankrupts and: of fraud; 
they even went ſo far as to declare, that this increaſe 
was owing, to the defects daily found in the former 
ſtatutes. Here, they were on the threſhold of truth. 
But here they ſtopped. Inſtead of annulling laws 
which: were thus defective, they contented. them- 
ſelves with extending a definition, which no ex- 
tenſion could render perfect; by adding new regu- 
lations, which, the experience they had had of the 
former might have taught, were only temptations 
held out to the fraudulent and deſigning. 
By this new definition it was declared, that * all 
and every perſon or perſons that ſnall uſe the trade 
« of merchandize, by way of bargaining, exchange, 
* baxtering, cheviſance, or atherwiſe, in groſs, or 
* by retail, or ſeeking his, or her living, by 


- © buying-and-ſelling, or that fhall uſe the trade or 


«« proteſſion of -a; {erivener, receiving other men's 
* montes/'or eſtates into his truſt or cuſtody, who 
„ ſhall either by himſelf, or others by. his procure- 
ment, obtain any protection or protections, (other 
than ſuch perſon or perſons as ſhall be lawtully 

« protected by the privilege of Parliament), or ſhall 
prefer or exhibit: unto his Majeſty, or unto any 

* of the King's courts, any petition or bill, againſt 

& his or her creditor or creditors, thereby. endeavor- 
“ ing to compel them or any of them to accept 
* leſs than their juſt and principal debts, or to pro- 
* cure time, or longer days of pavment than was 
given at the time of their original contracts; or, 
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« being indebted to any perſon or perſons in the 
« ſum of one hundred pounds or more, ſhall not 
« pay, or otherwiſe compound for the ſame, within 
« fix months next after the ſame ſhall grow due, and 
« the debtor be arreſted for the ſame, or within fix 
„months after an original writ ſued our. to recover 
« the ſaid debt, and notice thereof given to him, 
« or left in writing at his, or their dwelling houſe, 
cc or laſt place of abode; or, being arreſted for debt, 
« ſhall, after his or her arreſt, lie in priſon two 
« months or more, upon that or any other arreſt or 
detention in priſon for debt; or, being arreſted 
for the ſum of one hundred pounds. or ,mare, of 
« juſt debt or debts, ſhall, at any time after ſuch 
« arreſt, eſcape out of priſon, or, procure, his en- 


6 largement by putting in hired or other bail; 
_ + ſhall be accounted and adjudged A Bankrupt to 


all intents and purpoſes : : And, in the ſaid cates of 
« arreſt, or lying in priſon for ſuch debt or debts, 


< or getting forth by common or hired pail, TR 


*« the time of his or her ſaid firſt arreſt.” 

To this definition were ſubjoined various new pro- 
viſions, calculated, in the ſame narrow ſpirit of le- 
giflation, for remedying and ſupplying the imper- 
fections of the preceding acts. Doubts, having 
ariſen, whether, notwithſtanding the power given to 


examine the Bankrupt himſelf, and ſuch perſons as 


were ſuſpected to have or detain any of his eſtate, 


goods or chattels, the commiſſioners had power. to 


examine the wife of a Bankrupt, and various con- 
cealments and enormities having ariſen in conſe- 


quence of ſuch doubt; it was now declared, that 


the ſame proceſs ſhould be uſed againſt her, and that 
the ſhould become ſubject to the tame penalties, as 
the Bankrupt himſelf, or thoſe who ſecre:ed his pro- 
perty v were aeg declared to be. And to prevent 
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fraudulent conyeyances of tHe Bankrupt's eſtate, it 
Was further declared, that if any Bankrupt ſhall fo 
convey away any-of His pr perty,, to the value of 


e hos 0 pRbRan Toe the purpoſe of de- 
feat [Tas peration of theſe ſtatutés, or to delay 
or defraud his creditors, and”, ſhall not, on examina- 
tion. diſcover and deliver up ſuch paft of his pro- 
perty ſo conv exec away ol detained, or ſhall not 
make it appe that his inability to pay aroſe from 
ſome"cafital ofs; Ne ſhall, upon conviction, be fer 
on the piffory in forme puhlic place, for the ſpace of 
two hours, and have one of his ears nailed to the 
Pillory, and cut off. Puniſhments were alſo de- 
nounced againſt ſuch as ſhould fraudulently pretend 
to be accountants to the king, or who ſhould keep 
and enjoy any part of their eſtate, after a colourable 
conveyance to their friends. New directions were 


given to the commiſſioners, for the management of 


the Bankrupt's property; and the Bankrupt laws 


themſelves were extended as well to aliens, as to na- 
tural- born ſubjects, 55 

This ſtatute contained one more proviſion of a 
very extraordinary nature, at which the unprejudiced 
mind of every Engliſhman muſt revolt. It was 
doubted, it ſeems, whether the commiſſioners, in 
Eaſe of reſiſtance, had power, by the former laws, 
to break open the houſe of a Bankrupt : which, as 
the framers of this ſtatute ſay, if they have not, the 
remedies by the former laws given will be to little 


effect. For this reaſon it was enacted, that in 
£ execution of a commiſſion, it ſhall be lawfull for 


* the commiſſioners, or any other perſon or perſons, 
officer or officers, by them, or the greater part 
of them, to be deputed and appointed by their 
& warrant, under their hands and ſeals, to break 
« open the bouſe or houſes, chambers, ſhops, ware- 
& houſes, doors, trunks, or cheſts of the Bankrupt, 
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c where he or any of his goods or eſtate ſhall be, or 
« reputed to be, and to = upon, and order the 
« body, goods, chattels, ready money, and other 
£ eſtate of ſuch Bankrupt, as by the former laws are 


<« limited and appointed, whether it be by impriſon- 


* ment of his. body, or otherwiſe, as by the faid 
e commiſſioners ſhall be thought meet,” What is 
this, but ſaying in plainer words, unleſs we break 
through the poſitive rules of law, unleſs we deprive 
an inſolvent of every privilege enjoyed by an Engliſh 
citizen, we ſhall be unable to bring him to an account, 
or to ſatisfy the demands of his creditprs ? 
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WAV IN G thus, brovght 1 to a © oo the ſe- 
cond period of the Bankrupt Laws, when they 
eden their greateſt, degree of extenſion, and in- 
cluded within their pale more deſcriptions of Inſol- 
vents . than they had done before, or than they do at 
preſent, we procced to the confideration of the third 
period, in which, although the objects of theſe laws 
were in general ſuffered to continue the ſame, their 

operation and ſeverity were wonderfully. increaſed. . 
But before we enter upon this ſubject, we muſt 
take notice of an Ordinance, which wWas/ paſſed in the 
year 1653 *. This, although it cannot be ranked 
in the number of the Bankrupt Acts, had neverthe- 
leſs an operation for ſome time; and, as long as it 
continued in force, very conſiderably extended the 
action of. thoſe laws. The principal object of this 
ordinance; as we already have had occaſion to ob- 
ſerve g, was the delivery, of poor inſolvents from 
impriſonment. For this purpoſe, it was amongſt 
other thipgs, enacted, that certain perſons therein 
named ſhould, be conſtituted judges, to hear and de- 
termine, in a ſummary way, the cauſes of the impri- 
ſoyment, andizhe eſcapes, of all perſons then com- 
mitted, or who. ſhould, before the 20th day of Octo- 
ber fallow Bare: committed to, gaol, and not thence 
law fuliy be ſiſcharged-. Where they ſhould find any 
zuſt debt ar. duty owing by. ſuch priſoners, they were 
0 age. Tweedy; DIY aſp "9a 0 ſuch prifoner's 
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eſtates, or truſts of their eſtates, by ſale, leaſe, grant, 
or otherwiſe, for the ſatisfaction of the creditors. 
They were impowered to examine parties and wit- 
neſſes for the proof of eſcapes, and for the diſcovery 
of ſuch priſoner's eſtates, or of any fraud or truit 


relating thereto; and to act as fully, to all intents 


and purpoſes, in all theſe points, as any commiſſi- 
oners might do againft a hankrupt or a bankrupt's 
eſtate, by virtue of any eommiſſion grounded upon 
any of the ſtatutes againſt Bankrupts. The perſons 
ſo committed, if they ſhould fail to pay their debts 
before the firſt day of the enſuing month of April, 
were to be accounted Bankrupts frem the time of 
their firſt commitment. 

We cannot but perceive, how wonderfully this re- 
ee extended the operation of the Bankrupt Acts. 

o conſtitute bankruptey, neither trading nor any 
ſpecific acts were any longer neceflary.'” Every per- 
ſon, of whatever deſcription, who''was committed to 
priſon, and who did not pay his debts," was now to 
be accounted a Bunkrup tr. 

The ordmance did not ſto here. It was eſteemed 
neceflary to deviſe ſome! puniſhment for the fraudu- 
lent; and a method was fallen upon, xdally unuſual 
and unreaſonable. It was declared, that if the judges, 
or any three or more of them, ſhould find any perſon, 
other than the priſoner himſelf, guilty of any fraud, 
tending to deceive any creditor; or of any wilful con- 
cealment of any eſtate, or of any truſt of any eſtate, 
they ſhould proceed againſt ſuch guilty perſon as a 
Bankrupr, ſo far as to inforce him to pay ſuch fine 
as the ſaid judges, or any three or more of them, 
ſhould deem antwerable to the offence, not exceeding 
double the value of what the creditors have or ' might 
have ſuffered by ſuch fraud, towards the ſatisfaction of 
the creditors, fo as to make up what the debtor's 
own eſtate ſhould not ſatisfy : the remainder of the 
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{aid penalty was to be paid to the treaſurer of the 
county for maimed ſoldiers. If the offender ſhould 
not have wherewithal to ſatisfy the fine, he was to be 
adjudged to the pillory, or to the work-houſe, or to 
both, as the judges ſhould think meet. 

Thus every boundary, which former law-makers 
had erected, was completely overthrown. The Bank- 
rupt laws were extended, not merely to inſolvents of 
every poſſible ſpecies, but even to thoſe who owed 
nothing ; to thole, whoſe intereſt or whoſe friendſhip 
had prompted them, to attempt the preſervation of 
iome part of the priſoner's eſtate for himſelf or his 
family, - ; 45 N 

Short- lived however was this extravagant proviſion, 
At the Reſtoration, the ordinances which had been 
made during the Protectorate, and the tumultuous 
times which preceded, loſt their force, and became 
as if they never had exiſted, This law followed the 
fate of its companions, and the Syſtem of. Bankruptcy 
returned to the ſame fituation, in which it had been 
leſt by the ſtatute the 21ſt of James the Firſt. 

The Bankrupt Laws had not been very long made, 
before it was eſteemed neceſſary to ſet ſome bounds ta 
that wide extenſion, to which they had been, carried 
by two concurring cauſes, The definition of thoſe 
perſons upon whom they were to operate was fo ge- 
neral, the terms made uſe of to convey the meaning 
of the legiſlature were ſa comprehenſive, that it was 
by no means eaſy to except any merchant or trader 
from being drawn into their vortex, The phraſes 
„ any merchant,” “ any perſan uſing or excrcifing 
the, trade of merchandize,”* *© any perſon ſeekin 
his or her trade of living by buying and ſelling, 
extend to every one engaged in a commercial line. 
As the letter of the law was fo univerſal, we can the 
leſs be furprized that the Commiſſioners of Bankrupt, 
and the Courts in Weſtminſter Hall, whoſe gains en. 
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increaſed gradually, no decifive ſteps were for ſome 
time taken. As the novelty of the bufineſs wore off, 
the eyes of the commiſſioners began to open, and 
they felt an inclination to participate in thoſe gains, 
which the public at large was ſuppoſed to | 
from it. This inclination firſt ſhewed itſelf in a doubt, 
whether theſe adventurers might not and ought not 
to be made ſubject to the ſtatutes provided againſt 
Bankrupts. The doubt, once ſtarted, ſoon grew up 
into a certainty ; and, in the year 1653, Sir John Wol- 
ftenholme, an adventurer in the Laſt India Company, 
was declared a Bankrupt, by a judgement of the 
court of King's Bench, upon the ground of his having 
a ſhare. in the joint ſtock of that company; in con- 
ſequence of which he had ſat in the committee of 


* Sir John Wolſtenholme's Caſe, Hughs's Grand Abr. 
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the Royal Fiſhing trade, and receiving his dividend 


Bench relating to Sir 
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being thus'opened to an extenſion, which threatened 
in its . conſequences ſo ſoon to affect themſelves, 
Where ſo many perſons of conſequence were inte- 
reſted, it is not extraordinary that means ſhould ſpee- 
dily have been deviſed, to put a ſtop to a meaſure 
which they deemed ſo unpalatable. In the year 1662 


an act of parliament “ was paſſed, for the purpoſe, as 


it was thought fit to aſſert, of declaring and explain- 
ing the law, and to prevent theſe volunteer merchants 
from being diſcouraged in their honourable endea- 
yours for promoting public undertakings. ' By this 
it was enacted, that no perſon, putting his money in- 
to the Eaſt India Company, the Guinea Company, or 
of fiſh, goods, or merchandizes, in ſpecie, and Fach 
or exchanging the ſame, ſhall, by reaſon only of ſuc 

adventure, receipt, exchange, or ſale, be adjudged or 
reputed a merchant or trader within any ſtatute or 
ſtatutes for bankrupts, or be liable thereto. It was 

at the ſame time declared, that theſe ſeveral ſpecies 
of trading ſhould not protect any one from being a 


bankrupt, who dealt in any. other line bf commerce. 


ohn Wolſtenholme was re- 
verſed, with a proviſo for the ſecurity of the pur- 
chaſers under his con miſſioo n 

On the inſtitution of the National Land Bank, in 


Finally, the judgement Fun W. the court of King's 
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ceived, the reſpectable, denomination of the Bank ot 


England *, De u nn | 
In the, year 1698, on the erection of the New Eaſt 
India Company, the fame indulgence was given to 


the adventurers. 7 % „ hs did 1s 211 

Thbeſe, however, were merely partial proviſions, 
calculated to except particular ſets of inen from the 
uren On the-witdom of the policy 
to which, they were indebted for their exiſtence, it 
may be hazardous to pronqunge 2. judgement. If 
the Bankrupt laws were prodictive of advantage, 
theſe perſonal exemptions will labour under the ful- 
picion, of having been calculated to promote a jobb, 
and to faxour a monopoly at the expence, of the 
public good. If, on the gther hand, theſe proviſions 
were ſalutary, a reaſon can hardly, be aſſigned, why 
conunerce in ofen thould have been fettered by a 
particular code. Nor will it, be eaſy to aſcertain 
why theſe. companies: were thus indulged, unleſs we 
ſhould venture t 3 ſurmiſe, that it was owing more to 
the influence „ the individuals concerned, 


than to the real propriety or advantage of the inſti- 


$Ution.., „ T/T6E 4a 0 6090S: 1, 
During all this time, the Bankrupt laws, received 
vo alteration z they continued to, include the fame 
deſcription of ie thoſe thus, particularly 
exempted) and to operate in the ſame, manner, Having 


already ſuſſlcient conſidered what the ſcope of theſe 


914 1 1 af | PASS. TE 0 - a4 p_ 64 Is 
laws was, We ſhall be the Jeſs ſurprized to, find, that 
their operation was not attended with that ſucceſs 


b 7 * . » ? » 19 


which had been expected from it, and that Bank- 
ruptcy was become a ſpecies of trade, from which 


greater advantages were to be derived, than could, in 
many cafes, be expected from fair dealing, Without 


i nme. . 
* See farther Declarations bf the ſame point, Stat. 
5 Ann, Co I 3+ 7 Ann: Ge: 72 Geo, c. 8. 7. 7 ; 
4 0 c. in 
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in this place eonſidering the principle on which theſe 


laws were founded, it muſt appear evident, from an 


inſpection of them, that they were extremely defec- 
tive in the means which they propoſed for the at- 
tainment of their aſſigned end. 'Theſe imperfections 
gradually diſcloſed. themſelves. he firſt which 
were taken notice of were the inſufficient powers de- 
legated to the commiſſioners, for compelling the ap- 
pea rance of the Bankrupt, and of the necefſary wit- 
neſſes; for examining them on their appearance, and 
compelling a diſcovery. It required not much ſaga- 
city to fee, nor a long time to diſcover, that, with 


theſe defects, the operation of the acts muſt have 


been very imperfect. Of conſequence, thoſe who 
were intereſted to evade them, readily embraced ſo 
favourable an opportunity. The example once ſet 
was readily followed; and, at length, in the year 
1705, it was become a daily practice for men to 
become Bankrupts, not ſq nM by reaſon of lofles 
and unavoidable misfortunes, as with an intent of 
defrauding their creditors, and of hindering them 
from a ſatisfaction of their juſt debts arid demands &, 

To adminiſter a remedy for theſe alarming diſor- 


ders, the legiſlative power was 'again called in. 
Great conſultation was beſtowed, and unuſual de- 


bates were held upon the ſubject. The reſult of 
theſe was the ſtature the 4th and 5th of Anne, c. 17. 
This act did not make its appearance in the moſt 
tavourable manner; for it paſted by a majority of 
only one vote, the numbers for it being fifty-four, 
thoſe againſt it fifty three . From this circumſtance 
e may be prepared to meet with ſomething in its 
contents extraordinary, if not unconſtitutional. 
The firſt point which the framers of this law Un- 
dertook to correct, was the inſutticiency of the hieans 
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for compelling the appearance of the Bankrupt, and 
for extorting a full diſcloſure of his property *. For 
this purpoſe they enacted, that if any one, becoming 
a Bankrupt within the ſeveral ſtatutes made againſt 


Bankruptcy, and having a commiſſion ifſued againſt 


him, ſhall not, within thirty days next after notice 
thereof in writing leſt at his uſual place of abode, 
and notice inſerted in the Gazette of the iſſuing of 
fuch commiſſion, and of the time and place of a 
meeting of the commiſſioners, ſurrender himſelf to 
the commiſſioners, or ſome of them, and ſubmit 7o be 
examined from time to time upon oath, by and before 
them, or the major part of them, and in all thing: 
conform to the. ſeveral exiſting Bankrupt Adds, and allo, 
upon ſuch examination, fully and truly diſcloſe and 
diſcover how, and in what manner, to whom and 
upon what conſideration, he had diſpoſed, affigned, 
or transferred any of his goods, wares, merchandizes, 
money, or other effects, or eſtate, and all books, pa- 
pers and writings relating thereto, of which he was 
poſſeſſed,” or in or to which he was any ways inte- 
reſted or intitled, or which any perſon had or might 
have in truſt for him; or for his uſe, at any time be- 


fore or after the iſſuing the ſaid commiſſion, and alſo de- 


liver up to the commiſhoners all his eſtate and effects, 
books, papers and writings, as, at the time of ſuch 
examination, ſhall be in his poſſeſſion, cuſtody, or 
power (the wearing apparel of himſelf, his wife and 
children only excepted), then the ſaid Bankrupt, in 
caſe of any default or wilful omiffion in any of the 


emiſes, and being thereof lawfully convicted by 
indictment or Information, ſhall ſuffer as a felon wich- 


out the benefit of clergy +. 


* See the Statutes 13 Eliz. c. 7. and 1 Tac, I. c. 15. 

+ By the 6th ſection of this act it is provided, that the goods 
and eſtate of ſuch perſons, as ſhould thus be convicted as felons, 
ſhould go to, and be divided amongſt, the creditors. 


Whatever 
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Whatever might have been the motives which go- 
rerned the framers of this act, we, who are uninflu- 
enced by any of thofe prejudices which probably 
actuated them, mult find it difficult to imagine, how 
a law of this Tanguinary nature could have received 
the legiſlative ſanction, contradictory as it is to the 
firſt principles of the conſtitution, repugnant as it is 
to the ordinary and long-eſtabliſhed forms of juſtice.” 

By declaring that a man, who had committed merely 

a civil offence, ſhould be confidered as a felon, the 

antient boundaries between civil and criminal offences 

were thrown down. It would have been juſt as rea- 

ſonable to declare, that for the future the mode of 
proceeding againft a robber or a burglar ſhould be 

by an action of debt, or againſt a murderer by an 

action of treſpaſs, Ts this an abſurdity ? If it is, 

what muſt be the converſe of the propoſition? But 

further. For what offences was this capital puniſh- 

ment provided? The ſtatute particularly ſpecifies: 

them. The firſt was, for failing to ſurrender himſelf 

to the commiſſioners within thirty days gfter notice 

of the commiſſion, and of the time and place of the 

meeting, in writing, being left at his uſual place of 

abode, and inſerted in the Gazette. Bankrupts are 

ſeldom to be found at their uſual abode; departing 

from the dwelling houſe is one act of bankruptcy. 

They may be incapacitated from reading the Gazette, 

and from atrending the commiſſioners within 30 days, 

by being in a foreign country, where even the news 

ot the commiſſion may not have reached them; for 
departing the realm is another act ſpecified by the 
former ſtatutes. No allowance however was made 
for theſe circumſtances : and how it is poſſible to at 
certain, whether they were wilful or not, is rather 
difficult to determine. The ſecond offence; was a 
refuſal to ſubmit to an examination updn oath, and 
to diſcloſe hows to whom, and upon whar con Kira" 
KR tion, 
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tion, he had diſpoſed. of his eſtates and effects, and of 


his books, papers, andowritings. May it not be de- 


manded, whether he ⁷] s not. Wartanted in ſuch refu- 


ſal? Had;be not a right, as a freabhorn Engliſh ci- 
tizen, to refuſe 20 The in variable maxim of the law, 
in all caſes Whathoever, iss that nd man ſhall. be 
obliged to criminate hinnſelf. The vileſt traitor, the 
_ any OO EEG ee 
wiſe than by the evidence of Witneſſes. He may, 
indeed, if he See confeſs his crime; do 
proceſs exiſts in this happy country, oby which he is 
compellable to become à ſelf- accuſer. Is then that 
juſtice, which the benignitytof the law has allowed 
to criminals, to be denied to the unfortunate? But 
let us conſider what he was thus to diſcloſe, and the 
impropriety of, the oproviſion i will ſtrike us more 
torcibly. He was to diſcover how, in what manner, 
to whom, and upon:uhat conſiderationʒ he had diſ- 
poſed of, aſſigned, or; transferted any of his goods, 
wares, merchantliges, money, or other effects or 
eſtate, and all hooks, papers, and writings, relating 
thereto, of which he was poſſeſſed, or in or to which 
he was any way intereſted or intitled or which any 
perſon had either before or then in truſt for him, or 
tor his uſe, at any time before or after the iſſuing of 
the commiſſion. Let any man, the moſt honeſt and 
the moſt correct, put his hand upon his breaſt, and 
pronounce upon the poſſibility of a compliance with 
this injunction. In the greateſt regularity of an un- 
interrupted buſineſs, in the compoſure of a proſpe- 
rous commerce, the difficulty of ſo general a diſ- 
cloſure muſt be apparent. How great then muſt it 
be found amidſt the confuſion of a total wreck ? In 
proportion to the honeſty of a Bankrupt, his embar- 
raſſment will moſt frequently be increaſed ; the fud- 
den tranſition from affluence to poverty, from an un- 
limited credit to inſolvency, the frauds of a corre- 


ſpondent, 
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ſpondent, or the villainy of a partner, may perplex 


and entangle bis affaits beyond the- poſſibility of a 
deaouement. Wich che moſt upright intentions, he 
may prove unable: its render ſatisfactory account; 
with all the candour and<mntegrivy of an Honeſt mer- 
chant, he may be drd vn before the tribumals of his 
country, he may ſuffer. the infamy and undergo the 
puniſhment ofia felon Nor was the ſevetiry of this 


diſpenſation limited to the foregoing ſpecific offences: 


the ban krupt was declared to be equally liable to ir, 


if he mould: Hot inαν, things conforui to the ſeve- 
< ralaſtatutes already- nadevooncerning bankrupts.“ 


How vague and indefinite a phraſe, yl dhich the 
lives of i thouſands became sſubyect tu the hazard of 
an arbitrary interpretation! 1 1 20 1 

Flad the legiſluture gone no famher, hand to de- 
ſeribe the offence, andi co denounde t he pu ntamrent, 


whatever sour ſentintatus ona the nexpellioncycor the 


juſtice of theſe ꝓrꝰiſions mighe have been, ve ſhould 
hav&hltid nor'reaſon to doubt their 'rnowledge of the 
orditiary,:forms-of udicia:proceedinks. >'Bur they 
did not ſtapthere; thejodirected'! rhe! modes of pro- 
ſecution which were tobe purſuſed and by doing 
more than there was any ocoxfion t do donvinced 
poſterity that they were ignorant of what ought to 


be done. They declared that the Bankrupt fhould 


ſuffer as a Felon, i he:thould be/fawfully convicted of 
any of th aforc faith offendes by Init ment or Inſor- 
mation. That :-p-oritninal ſhouldl ber fuwfully con- 
victed before he ſhonld ſufferi puniſfimeit is ſo ex- 


tremely evident; that it appkars tra rdiHary for the 
law-makers ſoo particularly: to have enhéted it. But 


it is ſtil} more ext raorditiary that they: fhouid thus 
have been ſo ubcommonly/)oaurious; When in the 


very ſameb fentence, che H preſcribè carmode of con- 
viction which was ctearbywillegal The two modes 


directed are by Indictment or by Information. The 
| R 2 1 0 firſt 
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firſt of theſe is that which the law ordinarily purſues. 
The interference of the legiſlature was therefore fu- 
tile, as it added nothing to the cuſtomary and conſti- 
tutional proceſs of the courts, The ſecond, by in- 
formation, ſtands in. a very different predicament. 
Informations of every ſpecies are cones by the con- 
ſtitutional law to mere miſdemeanors only: they 
never did extend, and it is to be hoped they never 
will be conſtrued to extend, to affect the life of a ci- 


tizen. So tender is the law of England of the lives 


of the ſubjects, that no man ean be convicted of any 
capital offence, unleſs by the unanimous voice of 
twenty-four of his equals and neighbours; that is, 
by twelve at leaſt of the Grand Jury, and afterwards 


by the whole Petit Jury, of twelve more, finding 


him guilty upon his trial. On a proſecution by In- 


formation, this rule cannot be obſerved. As they 


iſſue either from the Maſter of the Crown- Office, or 
from the Attorney General, the previous verdict of 
the Grand Jury can never be had, and, conſequently, 
the rule of law, which preſcribes a double verdict in 
all criminal caſes, cannot take place. Tt therefore 
follows, that, as this neceſſary preliminary is wanting, 
the direction itſelf militates againſt the eſtabliſhed 
law of the land, and is in the higheſt degree illegal 
and injurious to the rights of the ſubject. It may 
however be laid, that, as the legiſlature gave an op- 
tion between thele two modes, no bad confequences 
could enſue: if the mode of proſecution in criminal 
caſes by Information is unconſtitutional, that by In- 
dictment is legal; the latter therefore would in all 
ſuch caſes be purſued, and the former would be con- 


ſidered as a mere ſurpluſage. Is this a ſufficient 


apology for the incorrectneſs of an highly penal law ? 
Where ſo little attention is beſtowed on à buſineſs of 
ſuch importance, the public has à right a ZE 


— ys A 


er me & 2 ww. - — — 3 — A, ev 


8 „ A K- my — Wt — 


AW OF INSOLVENCY. 245 


of the miſconduct of thoſe, whom it has delegated 
to watch over. and to protect the conſtitution. A 
legiſlative blunder 15 an impeachment of the national 
underſtanding, and ſubjects the character of a whole 
people to the cenſure or the deriſion of the univerſe. 
No ſooner had the fratners of this law declared 
that a Bankrupt ſhould be deemed a Felon, in caſe 
of his neglecting to. ſurrender himſelf within thirty 
days, than they appeared to repent of their ſeverity, 
and, by a new proviſion, totally to alter that which 
they had juſt made. By the very next ſection, a 
power was given to the Lord Chancellor of enlarging 
the time of ſuch perſon's ſurrender and diſcovery, 
for any period not exceeding ſixty days. We ſhall 
abſtain from making any oblervations at preſent up- 
on this alteration, as they will more properly find a 
lace hereafter, when we ſhall arrive, at the ſtatute 
the fifth of George the Second. i 
Had the power of the commiſſioners extended no 
farther than to compel the appearance of the Bank- 
rupt himſelf, but little advantage could, in many 
caſes, have been derived from it. Where the Bank- 
rupt refuſed to make any diſcovery, the object of the 
commiſſion muſt have been altogether fruſtrated; 


even if he did diſcloſe what he knew, a thouſand 


important eircumſtances might remain obfcure, which 
nothing but the evidence of others could elucidate. 
The ſtatute, therefore proceeded to direct a proceſo, 
by which all neceffary witneſſes might be compelled 
to appear, and to anſwer ſuch interrogatories as the 
commiſſioners might deem expedient to propole, 
In caſe of a diſobedience to their ſummons, of a re- 
fuſal to be ſworn, or to anſwer to interrogatories, 
they were made liable to impriſonment without bail 
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or malp prize; until ſucktimeas they ſhould conform 
to the directions of the a&%72i The !Judpes' of the 
fevteral mts, andi Juſtiels of the peace; were im- 
powere to grünt: Wätrants fer their apprelienſion and 
comntmiffion FI To event an undut and vekitious 
exertion vf This dufhortty; it was declared, that no 
pero AU be bbHRged:-to travel above twenty miles 
t Den lfmHihed r ane therimpriſonment of con- 
RIG Witkteffes Was- ior ddidtely to (ceaſe; upon 
"there been fer BHAveaant; conformable Ee 


Steht was deeharedt6! be nch HHU operation of 
The Act A Kind of retrofpedtive anthority was now 
. ee eee, N to 
HL Habk ipes, vgaifift Wih5ma#emmiſſion had already 
«FAULT 96d WHO Were dime ede to comp. with the 
öden #211! Cofifderingwllat was the na- 
tiff? (He ingüH DA, and nf rrhenpenalties an- 
Tie ad Atttnggrtze prefuftied'rhat feu Bankrupts would 
Volunrarityt Wivetate gfefiſelo es Hablt' ta ſo ſevere 
2 jitter brOfavelifiedrredithe; rhfqbef ſo dan- 
EU Ptontingenth! The leglihlture hoe ver at- 
"fern pred de meer a hem Ito vorhph byan waſturing 
deaf, That Yo deſngg they hould!rofatll in- 
"tehts Uh Fiir poſts Have the! Hehe fl df chic att It 
"3gHt®r6t Tg ebe epparkuv eth every bankrupr, 
2 \vRit thc highty beltfit ef Thig1at was, which was 


us chrowt fort a8 u bat; great heuever as it might 


e, ftihardly ol te heDk Whith fit was 
1 ftenUHd to “ P in he N ext Ration f, 
act Al Fetter et tut if any pegfonpithitts bolun- 
OO ttendenitg? TAN - after Ar NZ HE g leck or omit 
Ar ah dab lives iff IS Eſtate wig reflects, and 
2:9 every tWIRgOts ac An dο dv by this acx ãs directed, 
Hie (AY be Hhüdged & franduleft Bünkrupt, within 
he whe intent Antdtetheshikg of Aris aer, and thereof 
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being lawfully convicted, ſhall ſuffer as a felon with - 
out the benefit of clergy , | | 5 
Notwithſtanding all this ſeverity, the main object 


of the act, name] y. the advantage of the creditors, 
muſt have been, bur inditferently tulfilled, As it was 


ſtill in the option of the Bankrupt to appear and to 
conform, or to continue refractory; wherever the 


latter might appear moſt eligible, as in many caſes it 
undoubtedly would, the ereditors muſt have continued 
without a remedy. To obyiate this palpable incon- 


venience, it was therefore enacted, that every perion, 
who ſhould haye accepted. of any truſt, or ſhould 
conceal or protect any real or perſonal eſtate, of any 
Bankrupt, from his creditors, and who ſhould not, 
within chirty days,next; after, iſſuing che commiſſion, 


and notice thereof given to him, ,difoloſe. ſuch truſt 
and eſtate in writing to ſome one of the commiſſi - 


oners, and ſubmit himfelf 10, be. examined-by them, 
and truly diſcover the ſame, ſhould, forfeit the ſum 
of one hundred: pounds, and double the value of the 
eſtate ſo doncealed, for the uſe, af, che creditors “. 


* 
- 


On the ether handy as an encouragement to thoſe 


who had it in theit power to make ſuch diſcovery, it 
was declared; that if, within fixty days after the above 


4191.1 


eeſſary to enlarge upon theſe two proviſions, as it 


muſt ſtrike any one Who will give himſelf the 
trouble to conſider them, that a very curious incon- 


ſiſteney might frequently have ariſen, from the incor- 


rect manner in which they were worded. Suppoſe 
that a concealer of part of a Bankrapt's eſtate, who 


had ſtood out obſtinately for thirty days, had after- 
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wards repented. him, and had voluntarily come in 
and diſcloſed all he knew. To the operation af which 
of theſe propoſitions would he haye been ſubject ? 
By his original diſobedience, he would have incurred 


the penalties of the firſt; by his ſubſequent. ſubmiſ. 


fan, he would have become intitled to the reward of 
the latter. The determination of the court «muſt 


have been like that of the Lacedemonian judges, 
who rewarded Iſadas with a crown of laurel for hav- 
ing defeated the enemy, and immediately fined him a 
thoutand drachmas for having gone out to battle 
unarmed. 5 


The former ſtatutes, in their earneſtneſs to provide 
for the creditors, had entirely overlooked the inte- 


reſts of the Bankrupt. It did not appear to have 
occurred to the legiſlature, that there was no ſmall 
injuſtice in abſolutely. ſtripping an inſolvent of every 

thing, and in expoſing him and his innocent family 


to the extremity of want and diſtreſs. To put this 
matter on a better footing, and to redeem the Bank- 
rupt ſyſtem from the charge of cruelty, it was now 
enacted, that every, Bankrupt, conforming to the di- 
rections of this act, ſhould be allowed the ſum of 
5 per cent. out of the neat. product of all the eſtate 


which ſhould be recovered; with this limitation, that 
ſuch allowance, ſhould not cxcced in the whole the 


ſum of two hundred pounds: that he ſhould be diſ- 


charged from all debts, due and owing by him at 


the time he became Bankrupt; and that in caſe he 
ſhould aitcrwvards. be arreſted, proſecuted, or im- 
pl-aded, for any ſuch debt, he, ſhould be diſcharged 
upon common bail, and might. plead in general, that 
the cauie of ſuch action accrued before he became 
Bankrupt, and- might give this act and the Special 
matter in evidence *, + ad for sen ie 
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Here again the framers of the act thought better 
of what they had juſt ſaid, ande without aſſigning any 
reaſon for ſo ſudden a qhange in their ſentiments, they 
enacted, that no Bankrupt ſhould be intitled to re- 
ceive ſuch dividend of 5 per cent. unleſs the neat 
produit of his eſtate ſhould, be ſufficient to pay eight 
ſhillings/in, the pound; but that, inſtead thereof, he 
ſhould be allowed and paid ſo much money, as the 
allignees and the major part of the commiſſioners 
ſhould think fit to allohm : a very vague and inde- 
terminate mode of expreſſion, which, in its, conſe- 
quences, inſtead of preventing fraud, might prove 
no inconſiderable inaitement to the: i con- 
cealments of inſolvents. 


It was farther declared, 3 no Bankrupt mould a 


receive any advantage from” this act, who had ad- 


vanced more-than one-hundred pounds on the marri- 
age of any of his children; unleſs he ſhould be able 
to prove to the ſatisfaction of the commiſſioners, that, 


at the tine of ſuch advance, he had property ſuffi- 


cient, to-pay: twenty flullings in the pound to all his 
creditors, over and above ſuch marriage, portion +. 
And every-Bankrupt was excluded from the benefit 
of this act, againſt whom it ſhould be proved, that 
he had, within twelve months before the iſſüüng 
of the commilhon, loſt in any one day the ſum of 
five. pounds, or, on the whole, the ſum of: one hun- 
dred pounds, by any ſpecies: of gaming 1. Theſe 
proviſions were highly proper, and it, is phy that a 


| better uſe has not been made of them. 


Theſe were the exceptions which the legiſlature | 
made to the preceding liſt of indulgenccs. But to 
8 traders fil} more circumſpect in their conduct, 
a new proviſion was framed, by which their merits or 
demerits were again to be ſcrutinized, before they 
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could become entitled to any of the benefits propoſed 
by this act. It was now declared, that, before any 
allowance or indemniſication ſhould take place, the 
commiſſioners ſhould certify, in writin under their 
bands and ſeals, to the Lord Chancellor, that the 
Bankrupt had in all reſpects oonfermed himſelf, and 
chat. there appeared to them no reaſon to doubt of the 
truth of what he had diſcovered, or that the ſame was 
not a full diſcovery. This Certificate was to be con- 
firmed by the Chancellor, ſubject: to. ſuch obzecg ions 2s 
the creditors might make to it . 

Having, in this manner; — ſuch de landes 
whis regard:tb the Bankrupt himſelf, as were then 
deemed) expedient, the legiſlature proceeded to di- 
recdoin certain Points the oonduct of the Commiſ- 
onersai 0% 15010 yok 20: 10 fenο,Hj,ͤ 
n was, in the firſt place, enacted, that where it 
'fhould appear to the \Commiſſioners; that a mutual 


credit had ſubſiſted berween the Bankrupt and any 


perſon: who! ſhould be. idebted to him, the fame 
being fully proved, and the aecounts remaining open 
and unbalanced, the commiſſioners or the aſſignees 


ſhould adjufl che account, and nale oy ene, balance 


ee in full diſcharge of it . 
The Commiſſioners wereialſo directed to appoint, 


. Ann the thirty days, three ſeveral meetings, for 
the purpaſe of Ref which the buſineſs of the com- 


miſſion: the laſt of whic they were to fix on the 


thirtieth day h. HO. 741 001 107 


The next regulation. Was of @/ very diffrent kind, 
and was founded on. the improper eonduct of theſe 
delegates. i It were to be wiſhed, for the credit of 


the office, that the ;ndtyre, of this enquiry would per- 


mit us to draw:g veil over the-miſbehaviour of our 
predeceſſors. Prejudiced, however, as we may be 
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in'-favour of Commiſſioners of Bankrupt, we are 
obliged to confeſo that cite ha; ottentimes indulged 
theniſetves itthe intervals of their buſineſs, by eating 
and drinking at dire 2x pence-of ithe creditors, to the 
great prejuqdiee both of then and of the Bankrupt. 
This doubtieſs muſt hace driſanʒ from the circumſtance 
of their conſidering the: labourer to be worthy of his 
hire. As hb redn pence WE en allotted to them 
for doing the buſſiieſs, they probably de wiſed this 
expedſent᷑ toi obtain ene, as the mnt pleaſiug and 
the leaſt exceptionable, Bei this us ãt will, we find 
thatethe legiſlature: confitered the matter in a very 
ſerious light; for it was eneted, that ng monies 
whatever thoulfd be paschot allowed by the creditors, 
or out of thd Banktupt's eſtate, for the expences of 


the commiſſioners, or of any other perſon, in eating 


anck drinking; anch if any comniiſfiontrs ſhould order 


ſuchſexpenct᷑ tor he hade: or ſhould cat qr drink at 
any meetingq at the charge of thexcreditors;or:out of 
the Bulkrupris eſtate he fhonld fo arkewmatteribe diſ- 


abled to! act ase ia c iſidner ih that or l any othe 


comiſſton 10 eo off bas, Sd ; 
Finally, vitewas ordained, char this act ſhould con- 


tinue in force for the ſpice of three q tut, and thence 


tothe end bf the next ſeſſion of parliamont, aid no 


longer - It was continued fort five: yrars-/ more by 


the ftarute 7tty Anne ©: 2 5 und at leugth expired in 
ke yearf P169199 ods did to fis ad o 


If it were not too preſumptuous ta pity where we 


ate bound to reverence; howngtbatly might we com- 
paſſionate the ſituation of the parliamenx which made 
the foregoingdaw' what muſt have becn their ſenſa- 
tions, hen 1 experience of a 
* fingle year / had fietent co prove 

"of theſe new provifions ! thewhad arbitrarily ſported 


een ſuffieient ty prove the ine fficacy 


| with 
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6; with the rights of their fellow-citizens, they had 
overthrown the antient boundaries of the law; but 
they had not reſtrained; the; machinations of fraud, 
they had not protected the. honeſt, and induſtrious 
trader. Nor had they even the conſolation of reflect. 
ing, that, by theſe violent and ſanguinary inſtitutions, 
they had promoted eithef the intereſts of commerce, 
or the cauſe of morality.” Of this umfortunate truth 
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. they muſt have had compleat conviction, when, early 
ih in the year 1706, their attention was arouſed by a 
il Petition preſented to the Houſe of Commons, by 
. ſeveral merchants and traders of the city of London, 
„ enumerating the grievances under which they la- 
. boured, and particularly infifting that, notwithand- 
Go ing the late act, there were "tilt carried on divers 
i notorious frauds, (and it was to be feared wilful) per- 
. juries, and ſecret evaſions of that law, to the mani- 
. feſt prejudice of trade; and the endangering of the 
4 national credit both at home and abroad*. This 


petition was immediately referred to à committee, 
appointed for the purpoſe of examining into the 
abuſes relating to or ariſing from the former act +. 
No ſooner was it known that Parliament had taken 
this ſtep, than an inundation of complaints broke 
in upon them. A Petition was preſented by divers 
miſerable Bankrupts ſetting forth, that they had ſur- 
rendered all they had in the world for the uſe of 
their creditors, on the penalty of death, under the 
encouragement and directions of the late Bankrupt 
Act, but as yet they had received no benefit there- 
by : that they had in all things complied with the ſaid 
act, in hopes of enjoying liberty, and the other pro- 
miſed benefits; yet ſome words in the ſaid act ſeem- 
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ing obſcure to the judges, the petitioners were con- 
ſtrued not to be within their meaning; and ſome of 
them (although they had duly obtained their cer- 
tificates) had fince been taken up, and put into pri- 
ſon : ſo that, preſuming on a; parliamentary ſecurity 
for their liberty, they were reduced, with their wives 
and children, to a miſery paſt all example. They, 
therefore, . prayed, that ſuch Bankrupts, as had ſur- 
rendered their effects according to the ſaid act, might 
be immediately relieved by ſome ſhort bill, or clauſe, 
to explain the ſaid act in favour of the petitioners.— 
The tide, however, at that time ran fo {trongly 
againſt this ſpecies of inſolvents, and parliament was 
ſo thoroughly incenſed againſt them, that the peti- 
tion was inſtantly ' Barr without farther oonfder- 
ation *. 

Two other petkübnb were aftdrwards! preſented b 
from the principal traders at Taunton and Wor- 
eeſter, which, coinciding with this general opinion, 
met with better ſucceſs.” By theſe the Houſe was in- 
formed, that the good intent of the former act had 
been ſubverted;: through the ſubtilty of Bankrupts 
combining with their relations and confederates, to 
the ruin of many creditors, and to the great degay of 
trade and credit . 

Contradictory as the ſcope of theſe petitions may 
appear, they perfectly agree in eſtabliſhing the truth 
of our propoſition, that miſchief, inſtead of advant- 
age, had ariſen from the former act. It had been 


| fo unlucky as to diſpleaſe all parties: the Bankrupts 


complained of its exceſſive ſeverity ; ; the creditors 
exclaimed againſt the encouragement it had given to 
fraud, and the manifeſt detriment it had occaſioned 
to themſelves. Indeed the legiſlature appeared now 


* Comm. Journ, 22. Jan. 1706. 
+ lbid, 27 Jan. and 8 Feb. 1706. 
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to be in eatneſt, aucb to enter very ſericuiſſy upon the 
buſineſs of reformat ian. 10FheGommittes procecged 
vigorouſly in the inveſtigatian / u ethe ſeseral abuſes 
which Rad recently r ung ou. und, omthe 12th of 
February no; Sir Gülbfert Hearh chitn reported to 
the Houſe the reſult of their enquiries. Byſthis in- 
ſtrument it appears, that the defects of the fmer 


act were reſtueibla to three heads t, That it did 


not provide Penalties non fich Bankrupts, as ſhould 
remove goods or effects 2:from aff the premites ; 
ſecondly, That it did nor give ſuffieięnt power for 
the detection and puniſhing. Canceaters:ob Baukruptis 
effects, which: wasavorded|nuuicr: thei vinbragte:iof 
the: thirty days notice, allo ttodbemobgather a, 
to come in and diſcover, after dig ſſuing of the 
commiſſion; thirdly, That ſeyerdls of tlie Com- 
miſſioners, appointeil for putting! held in u. 
tion, had been guilty Hof abuſes and vill: practices. 
Each of theſe ſevierakichargesowas dubftantiated by 
very full and :fatisfhctorycevidehct,,andiddave; ves 


* 


given toi bringe in A bil, c, pan andi amend i the 


ſtatute of e rs Os 17A i /d boafasft 
16 


_ By: this newoact, whichs appears as nahe, ſtatute 
the; gth of Anne c. and dwhieh was paſſed on 
the,26th: of March! following +52it:oxas im ther firſt 


place (enacted, that if any perfon;z wha: ſhould: he- 


come Bankrupt, or any other petſon by or, uſith his 
order, conſent on privity,; ſhould, after the gth day 
of April then next, enſumg, remove, carry away, 
conceal, deſttoy, othembezzle, anyndfatche goods, 
wares, merehandiges, monies or effects: wiherebt ſuch 


Bankrupt, or any, ther, in truſt for: him is or ure 


poſſeſſed or intitled: qunta the value ofetu em paveds 


or upward, oranybooks of aeα¹ ts, bonds, bills, 


notes, papers or writings relating thereunto, with 


intent 


- LAW OF INSOLVENCY. 255 


intent to defraud his creditors, every. ſuch pern and 


perſons ſe becoming Bunłrupt, and being thereof laws- 
fully convicted, ſhall ſuffer as à felon without benefit 


of clergy; and, in ſuoh caſe, ſuch Bankrupt's goods 
and eſtate ſhall go to and be divided wo 
creditory#. eoinapne 3199 10 37197 203 ton $595 
After all the pains which had been taken to frame 
this act in the moſt compleat and ſatisfactory manner, 
is it nt ſurprizihg that it ſhould have been ſo worded, 

as to berome what, if the reſpect due ftoall legiſta- 
tive proceedings did not reftrain us; we might be 
juſtified in terming abſolute nonſenſe? The intention 
with: which it was made was obvious; but, before 
that intention could operate, it was neoefſar ii that 
the words in which it was cloathed ſhould: be preciſe 
and explicit. An highly penal act, as this was, cot 
be interpreted only by che moſt rigid rules of Con- 
ſtructiom; even the flighteſt flaw muſt have been 
attended ton favour of the tifet of the ſubject. 
Whar then muſt have been ae fate of this act? 
Who were the perſons who legally could have been 
affected by it? Not thoſe againſt whom it was made. 
Frauds, coneealments; and imbezzlements, were ĩnot 
within its purview,” however earneſtly! the legiſlature 
might have laboured to include them. By xhe ſtrangeſt 
inſtance of incorrectneſs, which the code of any nation 
probably can produce, the circumſtance of becoming, 
a Bankrupt, and thereof being law fully convicted, was 
declared to be the only crime which ſhould entaib a 
capital puniſhment. The candid reader, who fall 
diſpaſſionately peruſe the olauſe in queſtion, will de- 
termine upon the propriety! of our conſtruction. If 
his opinion ſhall coincide with ours, he will poſſibtiy 


draw concluſions, which it may be deemed indecent 
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for an individual to proclaim. . The cauſe of truth 
requires him to ſtate the fact; he leaves it to the 
world to make it's own. reflections. . | 

An alteration was then made in the buſineſs of 
Certificates ; haſtily perhaps and unadviſedly, as we 
may have occaſion hereafter to conſider more fully. 
At all events, a ſome what longer experience of the 
effects. of the preceding act might have been permit- 
ted, before the introduction of fo material an alte- 
ration. But parliament was in the mood of refor- 
mation, and conſequently leſs diſpoſed to inveſtigate 
conſequences, It was therefore enacted, That, in 
future, no Bankrupt ſhould be diſcharged of all or 
any of his debts owing at the time of his Bankrupt- 
cy, or be intitled to anv allowance or benefit from 
the former act, unleſs both his allowance and certi- 
ficate ſhould be firſt ſigned by four parts in five in 
number and value of his creditors, teſtifying their 
conſent *. And, as a means of preventing the un- 

due procurement of ſuch fignatures, it was farther 
declared, That every bond, note, or other ſecurity, 
given by a Bankrupt, or by any perſon for him, to 
or for the uſe of, or in truſt tor, any creditor, as 4 
confideration or inducement to fign ſuch allowance 
or certificate, thould be void . 

No law had yet been made, which gave. Aicher to 
the Commiſſioners or to the Creditors an authority 
to chuſe Aſſignees of the Bankrupt's eſtate and ef- 
fects. The former had indeed been empoivered to 
aſſign any debts due to the Bankrupt to ſuch perſon 
as they might think Proper, for the purpoſe of re- 
covering them more eafily 1. But this aflignment 

was infinitely of a more confined nature, than the 
total and abſolute transfer which is now known by 
that name. By ſome means, however, with which, 
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at this diſtance of time, we are unacquainted, a 
practice of appointing Ailignees had obtained; the 
firſt inſtance of which we met with in the Statute 
the 4th and 5th of Anne *. This matter, ſo exceed- 
ingly important to the intereſts of the creditors, now 
engaged the attention ot the legittature, It was 
enacted, That the commiſſioners thould give notice 
in the Gazette of the commiſhon being iſſued, and 
ſhould appoint a time and place tor the creditors to 
meet (which meeting, for the city of London, and 
all places within the Bills of Mortality, ſhould be at 
Guildhall), for the purpoſe of chuſing Aſſignees. 
To ſuch perſons only, as ſhould be — and 
choſen by the majority of the creditors then preſent, 
the commiſſioners were to aſſign the eſtate and ef- 
fects of the Bankrupt. The Aſſignees, ſo choſen, 
were to keep books of the account of the Bankrupt's 
eſtate, with liberty for any of the creditors to reſort 
to and inſpect them . But, as a neceſſity for an 
aſſignment might ariſe, before any ſuch meeting 
could take place, the commiſſioners were empowered, 
ex nece/ſitaie, to appoint Aſſignees; who, neverthe- 
lets, were to be removeable on ſuch meeting at the 
pleaſure of the creditors, and were to deliver up to 
the Aſſignees then choſen all ſuch eſtate and effects 
of the Bankrupt as might have come to their hands, 
under the penalty of one hundred pounds 4. 

The Aſſignees, when they were to choſen; had au- 
thority to compound with any debtors or accoun- 
tants of the Bankrupt. and to take ſuch reaſonable 
part, as might upon ſuch compoſition be gotten, in 
full diſcharge of ſuch debts or accounts ||; | 

As theſe acts gave a very large and deſpotic 
power to creditors over their debtors, and as it was 
more than probable that they might be abuſed, and 


* 4&5 Ann, c. 17.4 11- + $4.7 385 4 
| 8 com 
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converted into the inftruments of oppreſſion, the 
framers of this act deemed it expedient to check, 
if not abſolutely to prevent, the talſe and malicious 
procurement of Commiſſions. For this purpole they 
enacted, That no Commiſſion under the Great Scat 
thould be awarded or iſſued againſt any perſon, at 
the inſtance or petition of any fingle creditor, unlels 
his debt ſhould amount to the ſum of One Hundred 
Pounds or upwards; nor on the petition of two cre- 
ditors, unleſs their debts ſhould amount to One Hun- 
dred and Fitty Pounds and upwards ; nor onjthe peti- 
.tion of three or more creditors, unleſs their debts 
ſhould amount to Two Hundred Pounds and upwards, 
As a farther preliminary to the iſſuing ſuch petition, 
the petitioning creditor was to give a Bond to the 
Great Seal, in the penalty of two hundred pounds, 
to be conditioned for proving his debt, and for 
proving the party a Bankrupt at the time of takiny 
out the commiſſion. On failure of ſo doing, or on 
proof that ſuch commiſſion was taken out fraudu- 
lently or malicioufly, the bond was to be aſſigned to 
the party aggrieved, as a recompence for the injury 
he ſhould have received &. | ET 
his ſtatute is terminated by a declaration, That 
. thenceforward no Farmer, Grazier, or Drover of cat- 
tle, or any perſon who then was, or had formerly 
been, a Receiver-general of Taxes granted by parlia- 
.mePt, ſhould be accounted a Bankrupt within any of 
the exiſting laws +. Although the legiſlature at- 
figned no reaſon for this exception, yet we know 
that it was calculated to protect the intereſts of the 
Crown and of landlords of eſtates, whoſe claims 
upon theſe perſons might materially have been at- 
fected by the operation of a commiſſion. It ſeems 
rather doubtful, whether this was not an exceſſive 
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caution, as, in all probability, the Bankrupt laws 
did not extend to theſe characters. Being confined 
merely to thoſe engaged in trade, it does not appear 
how ſuch deſcriptions of men could have been in- 
cluded within them, their. buſineſs being very little, 


if at all, connected with traffic or merchandize. 


After all, the exception could but indifferently, an- 
ſwer the purpoſe for which it was intended; for al- 
though, as Farmers, Graziers, Drovers, and Receivers, 


they \ were excluded from the precincts of the Bank- 


rupt laws, as traders in any other ſpecies of buſineſs 
they clearly were amenable to them; and ſo the 
Courts have on ſeveral occafions determined. | 

This act was to continue in force for two years, 
and thence to the end of the next ſeſſion of parlia- 
ment. It was afterwards continued for five years 
more, by the 7th of Anne, chap. 25. ; and finally ex- 


pired with its predeceſſor in the At. 1716. 


Upon the memorable affair of the inſult offered 
to the Ruſſian ambaſſador, in the year 1708, an act 
was paſſed for preſerving the privileges of that or- 


der &. It was eaſily foreſeen, that a bad uſe might 


be made of the protections thereby given to the ap- 
pendages of foreign miniſters, by the defigning and 
fraudulent. To obviate this inconvenience it was 


therefore enacted, that no merchant or other trader, 


within the deſcription of any of the ſtatutes againſt 
Binkrupts, who might put himſelf into the ſervice of 
any ambaſſador or public miniſter, ſhould have, or 
take any manner of benefit by this act. « 

An indulgence, ſimilar to that which had been 
given to the Bank of England, was allowed to the 
South Sea Company, by the ſtatute the gth of Anne 
chap. 214. 


* % Ann. c. 12. + 85. 
f See alfo 3 Geo. I. e. 9. 5 Geo. I. c. 19. 6 Geo. I. c. 4.8, 
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Here terminates the third period of the Bankrupt 


Laws, which we may confider as the utmoſt point of 
their extent. To the enlarged circumference of their 
Juriſdiction, which they had received from the ſtatute 
the 21ſt James I. chap. 19.; were now added a great 
aceeſſion of ſeverity, and a number of additional re- 
gulations. ie FH TE 8 | 
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G V. 


regulations are made to anſwer particular 
purpoſes, they rarely can be ſo framed as to produce 
the good which was expected from them. In pro- 
portion as they are formed without a regard to ori- 
ginal principles, they are the more likely to prove inef- 
ficacious. This has evidently been the caſe, in all 
that multitude of ſtatutes, which received the legiſla- 
tive ſanction for the purpoſe of regulating the Syſtem 
of Inſolvency. Sometimes the evil has - manifeſted 
itſelf immediately; at other times it has remained a 
long time unſuſpected, until at length it has under- 
gone the fate of all ſuch inſtitutions, and has attracted 
the public notice by its ſerious and threatening con- 
ſequences. The new Deſcriptions of Bankrupts, 
which were introduced by the ſtatute the 21ſt James 
I. chap. 19. come under the latter cla's, and afford 
perhaps as ſtrong an inſtance of the truth of our 
aſſertion as any which can be produced. They were 
not made incautiouſtiy, or without very ample con- 
ſideration. They were calculated expreſsly to pre- 
vent the great increaſe of Bankrupts, and the various 
frauds invented and practiſed to elude the exiſting 
laws; to remedy the defects which were daily found 
in the former ſtatutes, particularly in the deſcription 
of a Bankrupt *. As time, however, is the teſt of 
truth, the experience of near a century evinced, that, 
iaſtead of advantage, theſe new proviſions had been 


$ Stat. it Jac. I. c. 19. 
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followed by the moſt ruinons conſequences. To ſo 
great an height had they ariſen, and ſo alarming 
were their effects, that in the year 1711, the Corpo- 


ration of J. ondon, induced by the general complaint 


of its commercial inhabitants, preſented a petition 
to the Houſe of Commons, ſetting forth, that by the 
ſtatute the twenty-firſt of King James I. it was en- 
acted, That all and every peridn or perſons uſing 
of trade by way of merchandize, or otherwiſe, by 
groſs or retail, being indebted to any perſon or per- 
ſons in one hundred pounds or more, who ſhould 
not . y or compound tor the ſame, within fix months 
after due, and arreſted for the ſame; or, being for 
ſuch ſum arreſted, thould procure his enlargement 
by bail ; ſhall be adjudged a Bankrupt from the time 
of ſuch arreſt : that many inconveniences happened 
by reaſon of the ſaid clauſe, the manner of becoming 
a Bankrupt being ſo very ſecret and private. They 
therefore prayed, that fo much of the ſaid ſtatute as 
related to the premiſes might be repealed. This 
complaint appeared to be ſo well founded, that leave 


was immediately given to bring in a bill, according 


to the prayer of the petition x. After a confiderable 
deliberation, the act of 11th Anne chap. 15 + was 
paſſed 4. | 

This act went much farther than the prayer of the 


petition : it repealed the whole of the new deſcrip- 


tion introduced by the act of King James || ; with 
this proviſo, that no ſale or diſpoſition of the eſtate 
of any perſon, within ſuch deſcription, . or any dif- 
tribution thercof, which had already taken place, 
ſhould be impeached or fruſtrated, but that the ſame 


* C mm. Journ. 25 Feb. 17 1. | 
+ This act appears in the ſtatute book, as of the 10th year 
of the Queen. 
1 Comm. Journ. ad April 1772. 1. 
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ſhould be enjoyed as a ſatisfaction of the debts, for 
which it had been diſpoſed or diftributed “. 

To clear up a doubt which had ariſen upon the 
conſtruction of the ſtatute the 4th and th of Anne 
chap. 17, whether the diſcharge of a Bankrupt by 
virtue of that act ſhould be Feld to diſcharge his 
partners from the ſame debt, it was further declared 
that it ſhould not, but that they ſhould ſtill be li- 
able, as fully as if the Bankrupt had never been 
diſcharged . | | 

At the ſame time that this act was paſſed, it was 
ordered, that a Committee ſhould be appointed to 
conſider the laws relating to Bankrupts ; and to re- 
port their opinion to the Houſe, what alterations 
therein might be proper to be made 1. It does not 
appear that any ſteps were taken in conſequence of 
this order. We can only collect from it, that the 
legiſlature was of opinion that the laws in queſtion 
were inadequate, if not improper, and that a ne- 
_ exiſted for putting them upon a different 
ooting. 9 | 

On the 26th day of June, in the year 1716, the 
two ſtatutes of the 4th and 5th of Anne chap. 17; 
and the 5th of Anne chap. 22. expired ; in conle- 
quence of which, the Syſtem of Bankruptcy reverted 
nearly to its original fituation. Whatever benefit 
might have been expected from them, was now at 
an end; the Bankrupt, or thoſe who concealed his 
effects, were no longer liable to Death; nor, on the 
other hand, could he be intitled to the advantages of an 
Allowance or a Certificate. It ſhould ſeem, that the le- 
giſlature had made an experiment of theſe proviſions, 
and had found them inſufficient; it will be difficult 
otherwiſe to account for their being permitted thus 
to expire. Vet the ſubſequent conduct of Parliament 


3 * 70 


* F. 1 t{$3 f Comm. Journ. 2 Apr. 1712. 
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forbids this ſuggeſtion ; for, as we ſhall find, they 
were not long attcr reſtored with additional ſanEtions, 
However this point. may be determined, we may 
ſurely be permitted to conclude, that the mode which 
was purſued was of all others the leaſt eligible, If 
the ſtarutes were beneficial, they ought to have been 
continued or confirmed ; it they were inexpedient, 
they ought not to have been reſtored by a following 
parliament, 

One inconvenience enſued upon their - expiration, 
which was too palpable not to have been cafily fore- 
ſeen, and which, if foreſeen, might without any grea 
difficulty have been prevented. The operation of 
theſe ſtatutes was not momentary ; it was extended 
throughout the whole proceſs of a Bankruptcy „from 

the iſſuing of the commiſſion to the allowance of 
the certificate. It followed therefore, that as com- 
miſſions were perpetually ſung, there muſt have 


remained many, in every ſtage of their progreſs, en 
the day when theſe acts, ſubject to which they had 


been taken out, ceaſed any longer to have an in- 
fluence. Cf courſe, all ſuch commiſſions muſt have 
ſtagnated; the intereſts of the creditors muſt have 
been materially affected, and the condition of the 
Bankrupts muſt have been highly diſtreſsful, Thoſe 
who had ſurrendered on the faith of a parliamentary 
engagement, end who had in conſequer.ce delivered 
up the whole of their effects, muſt have been de- 
teated of their promiſed allowance and certificate, 
and left to preſent indigence, and the eventual mercy 
of their creditors, Evident, however, as theſe mit- 
chiefs were, no public notice was taken of them, 
until the middle of the enſuing year, when a petition 
was preſented to the Houle of Commons, by a num- 
ber cf perſons who had been merchants and traders 
in the city of London, and had become Bankrupts. 
They . that the Commiſſions againſt them 
| having 
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having been taken out before the expiration of the 


two acts, they bad duly ſurrendered themſelves, and 
had diſcovered and delivered up all their eſtates and 


effects to the Commiſhoners, tor the benefit of their 
creditors ; that feveral of them had obtained ſuch 


Certificates as the acts required: but that a doubt 


had ariſen with the Commiſſioners whether they had 
authority to make ſuch Certificates, as the acts no 
longer exiſted. They, therefore, praved, that a bill 
might be brought in, to empower the Great Seal to 
confirm ſuch Certificates as were made by the Com- 


miſtiqners before that event“. | 
In conſequence of this application, the ſtatute of 
the 3d of Geo. I. chap. 12. was made; by which it 


was enacted, that all perſons, againſt whom Com- 
miſſions of Bankrupts had been iſſued after the 24th 
day of June 1706, and on or before the 26ch day of 
June 1716, who had fully diſcovered and delivered 
up all their eſtate and effects, ſecurities, books of ac- 
count, and writings, to the Commiſtioners, according 
to the directions of the late acts, or who ſhould, on 


or before the 2 5th day of December following, make 
ſuch diſcloſure and delivery; ſhould be intitled to, 
and receive all the benefits and allowances which had; 


been given by thoſe acts. And the Commiſſioners 
were impowered to make ſuch Certificates as had 
been thereby directed, which were to be allowed and 
confirmed by the Great Seal, ſubject to any ob- 
jeEtions which might be made on the part oi the 
creditors +, 

It was further declared, that all perſons who had 
become Bankrupt within the time above mentioned, 
and who ſhould not fo turrender themſelves and de- 
liver up their eſtare, effects, &c. on or before the 
jaid 25th day of December, ſhould, to all intents and 


* Comm. Journ, 16 May 1717. f 1. 
pur, oſes, 
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purpoſes, be deemed and fuffer as felons, and be 
ſjubject to all the pains and penalties contained in the 
former acts. | | 

As the clauſe in the ſtatute, 4th and 5th of Anne 
chap. 17. § 11. relating to mutual credit between 
Bankrupts and others, had been found of great uſe, 
it was continued for ſeven years longer, and thence 
to the end of the next ſeſſion of parliament +. 

Theſe regulations were very tar from ſatisfying 
the commercial part of the nation, which found ſo 
little relief from them, that withjn half a year the 
Houſe of Commons was again beſieged with a mul- 
titude of petitions, from corporate bodies as well as 
from individuals. The firſt preſented was from the 
Mayor, Aldermen, and Common Council of the 
city of London, ſetting forth, that, ſince the ex- 
piration of the acts of Queen Anne, ſeveral perſons, 
againſt whom Commiſſions of Bankruptcy had iſſued, 
had refuſed to furrender themſelves and their effects 
to their Creditors, or to make any diſcovery of their 
eſtate; but had privately conveyed away themſelves 
and their property into ſecret places; whereby their 
creditors were deprived of any farther ſatisfaction of 
their debts, than what ſuch perſons ſhould think fit 
to offer. It was alſo alledged, that people daily 
became Bankrupts, not ſo much by lofles, as with 
intent to defraud their Creditors ; which was a great 
damage to trade in general, and to the city in par- 
ticular. They, therefore, prayed, that a bill might 
be brought in for the future prevention of theſe 
enormities. Leave for that purpoſe was accordingly 
given}. 

Four other petitions were preſented, all tending 
to prove the melancholy ſituation of traders, and 
particularly ſtating, that it was become uſual for 


* $2. 1 3- 1 Comm. Journ. 15 Jan. 1718. 
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Bankrupts to take refuge in the Mint, or to fly be- 
yond fea, whither they carried with them their pro- 
perty and books of account, and refuſed to come 
before the commiſſioners, or to ſurrender their 
effects, in defiance of their creditors: that through. 
the exceſſive charges of commiſſions, and of the 
ſubſequent proceedings, the effects and eftate of 
Bankrupts were, in moſt caſes, ſwallowed up, and 
the creditors beceme conſiderable loſers: that the 
commiſſioners, nominated in theſe commiſſions, being 
commonly attornies, or perſons of an inferior qua- 
lity, and being under no obligation of an oath for 
the true and faithful diſcharge of their truſts, were 
apt to be very partial and dilatory in their proceed- 
ings, out of ſiniſter ends of gain to themſelves, to 
the prejudice both of creditor and debtor “. | 

Theſe ſeveral charges havipg been proved to the 
ſatisfaction of the Houſe, the ſtatute the 5th of 
George |. chap. 24, was paſſed, for the purpoſes of 
putting an effectual ſtop to theſe alarming enormi- 
ties, and to trace our ſuch a mode of procedure as 
ſhould, for the future, effectually prevent their per- 
petration. We will follow the framers of this act 
ſtep by ſtep, in order to form a juſt judgement of the 
propriety and the efficacy of thele proviſions. 

After reciting the ſeveral reaſons which gave riſe 
to their interference, the legiſlature procceded, in 
the firſt place, to compel the Surrender and the Diſ- 
covery of the Bankrupt. It was enacted, That if 
any perſon againſt whom a commiſhon ſhall iſſue, 
ſhajl not, within thirty days after due notice, ſur- 
render himſelf to the commiſſioners, or to ſome of 
them, and ſubmit to be examined, from time to 
time, upon oath, or, if a Quaker. upon ſolemn af- 
firmation, by and before ſuch commiſſioners, and in 


* Comm, Journ. 19 & 20 Feb. 9 & 11 Mar, 1718, | 
"2 all 
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all things conform to the ſeveral flatutes already mad: 
concerning Bankrup!s; and who ſhall not fully and 
truly diſcloſe and diſcover how, in what manner, to 
whom, and upon what conſideration, he had diſpoſed, 
aſſigned, or transferred, any of his goods, wares, 
merchandizes, money, or other effects or eſtate, and 
all books and writings relating thereto, of which he 
was poſſeſſed, or in or to which he was any ways in- 
tereſted or intitled, or which any perſon had in truſt 
for him, or for his uſe at ary time before or after the 
iſſuing of the conmifſion; or who ſhould not deliver 
up to the commiſſioners all ſuch part of his eſtatc 
and effects, books and writings, as, at the time of 
his examination, ſhould be in 515 cuſtody (the neceſ- 
fary wearing apparel of himſelf, his wife, and chil- 
dren, only excepted), then that ſuch Bankrupt, in 
cafe of any default or wilful omiſſion therein, or in 
any of the premiſes, and being thereof lawfully con- 
victed, by Indictment or Informatitn, ſhould be 
deemed, and ſhould ſuffer as, a felon, without benefit 
of clergy *®. And it was further enacted, That if 
any Bankrupt, or any other perſon by his order, or 
with his conſent or privity, ſhould remove, conccal, 
deſtroy, or embezzle, any part whatſoever of his 
property, to the value of twenty pounds or upwards, 
or any ſecurities, writings, or books of account, 
every ſuch perſon ſo becoming Banhiupt, and being 
thereof lawfully convifted, ſhould be. deemed, and 
ſhould ſuffer as, a felon. without benefit of clergy, 
and his goods and eſtate ſhould be divided among 
his creditors +. tot yen 
Theſe clauſes were merely tranſcripts of the firſt 
ſections of the Statutes 4th and 5th of Anne, c. 17, 
and 5th of Anne, c. 22, even to the ſame miſtakes 
by which they had been difgraced. It will there- 


* Fr, 1 83. 


fore 


LAW OF INSOLVENCY. 269 


ie fore be unneceſſary to recapitulate thoſe objections, 
d which we have already made, and to which the 
0 reader may ſo eaſily refer. 


One great impediment to the due execution of 


, theſe laws was, the manifeſt riſque which the Bank- 
rupt ran of being arreſted upon his appearing before 
the commiſhoners by any creditor, who did not 
=D chuſe to come in under the commiſſion, and who 
preferred, to the probability of receiving a ratable 


dividend, the chance of obtaining the whole of his 
demand, or the luxury of feaſting his vengeance on 


the miſery of his inſolvent. Intimidated by the 


apprehenſion of being thus doubly puniſhed, the 
Bankrupt naturally avoided the place, in which 
every ſtep muſt have been attended with peril. For 
the prevention of this inconvenience it was there- 
fore enacted, That the perſon of a Bankrupt ſhould 
not be liable to any arreſt for debt, or eſcape-warrant, 
in going to, ſtaying with, or coming from the com- 
miſhoners, in caſe he ſhould attend them in obe- 
dience to their notice or ſummons ; ſhould he happen 
to be at any ſuch time arreſted, he was immediately 
to be diſcharged, on his producing to the officer 
ſuch ſummons or notice, ſigned by the commiſ- 
ſioners, and giving him a copy of it. In caſe any 
officer ſhould be ſo hardy as, after this, to detain 
him in cuſtody, he was to forfeit to the Bankrupt, 
for his own uſe, the ſum of five pounds for every 
day he ſhould be fo detained s. 

A power of enlarging the time of a Bankrupt's 
ſurrendering, for fixty days beyond the original 
thirty, was given to the Great Seal, exaQly in the 
_ manner as it had been given by the former 
act. | 
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In order further to compel the appearance of the 
Bankrupr, a power was given to the judges of the 
feveral courts, and to all juſtices of the peace, upon 
the certificate of the commiſſioners that a commiſ- 
fion had iſſued, and that the party had been found 
a Bankrupt, to grant their warrant for apprehending 
him, and to commit him to the common gaol, where 
he was to continue until the commiſſioners, upon 
notice of his apprehenſion, ſhould ſend their warrant 
to bring him up: and the commiffioners were au- 
thorized to grant their warrant for the ſeizure of his 
eſtate and effects, excepting only the neceſſary wear- 
ing apparel of himſelf, his wife, and his children “. 
Theſe perſons, ſo apprehended, were however inti— 
tled to all the benefits of this act, if they ſhould 
afterwards ſubmit to be examined, and ſhould duly 
conform to its regulations +. 5 

The commiſſioners were alſo empowered to con- 
vene before them, and to examine, all ſuch perſons, 
as they ſhould have reaſon to believe capable of 
giving them any information of an act of Bank- 
ruptey. In caſe of theſe perſons neglecting to ap- 
pear, or, on their appearance, refuſing to be ſworn 
or examined, they were to be committed to gaol, 
until they ſhould ſubmit 1. They were there to be 
kept in cloſe cuſtody, until they ſhould ſo comply, 
or ſhould be diſcharged by the Great Seal; and a 
penalty of five hundred pounds (to. be divided among 
"the creditors) was denounced. againſt any gaoler, 
who, during fuch interval, ſhould ſuffer them to 
eſcape, or to go without the walls of the priſon ||. 
A further penalty of one hundred pounds for the 
firſt offence, and double that ſum for the . ſecond, 
was provided for any gaoler, who ſhould refuſe to 
produce any ſuch priſoner, when duly requeſted ſo 


46 T5. 1 86. 87. 
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It was however declared, 
That this proceſs ſhould not extend to compel. any 
perſon to travel above wendy. miles to be exa- 
mined +. 
All perſons who had accepted of any truſt, or 
who ſhould conceal any eſtate or property of the 


Bankrupt, were made liable to a penalty of one hun- 


dred pounds, and double the value of the _ 
concealed (to be divided among the creditors), if 


they did not, within thirty days after the Commiſſion 


iſſued, and after due notice given to them, diſcloſe 
ſuch truſt and eſtate to the Commiſſioners, and ſub- 
mit themſelves to be examined 4. 
ragement to ſuch upright conduct, it was, on the 
other hand, provided, That all thoſe, who would 
voluntarily come in, and make ſuch diſcovery, ſhould 
be allowed the ſum of 3 per cent. upon the neat e 


As an encou- 


duct of what ſhould thereby be diſcovered l. 


The fame regulations, with regard to the 


amount of the petitioning creditor's debt, and the 


ſecurity for the due procedure. under the Commiſ- 


fion, which had been made by the Statute, 5th of 


ueen Anne, c. 22, were here repeated and en- 
forced C. As were alſo. the precepts to the Com- 


miſſioners to give notice of the Commiſſion in the 


Gazette **, and to appoint three meetings ++ of the 
Creditors at © Guildhall, for the purpoſes of provin 
debts and chuſing Aſſignees, to whom the Commit- 
ſioners were to aſſign the Bankrupt' 8 eſtate it. Burt 
it was further provided, That if it . ſhould appear 


that. the Bankrupt, after the ifſuing, the Communon, 
had paid, or otherwiſe had given, any goods, or 


other ſatis faction, for his debt, to the perſon ſuing 
out the enn REN he ani privately have or 
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receive more in the pound, in reſpect of his debt, 
than the other creditors ; /ucv payment of money, deli- 
very of goods, or giving greater or other ſati action, 
ſhould be deemed and taken to be ſuch an af of Bank- 
truptcy, whereby, on good proof thereof, ' fuch Commu. 
fron ſhould be ſupttſeded'; and authority was given to 
the Chancellor, to award a new one to any Credi- 
tor who ſhould petition for it. The perſon taking 
ſuch” goods, or ſatisfaction, was to forteit the whole 
of what he might ſo 'receive, to be divided among 
the reſt»'of the creditors under the new Commil- 
TT: 7 134550977 , ̃ ̃⅛̃ . OTA; 
Although it may not be difficult to develop the 
intention of the legiſlarure in this clauſe, yet ſurely 
the manner in which that intention is expreſſed be- 
trays a negligence, or an ignotance, unworthy of ſo 
reſpectable an aſſembly. Before any Commiſſion 
could properly be iſſued, an Act of Bankruptcy muſt 
have Keel committed. This, by its very eſſence 
muſt have invalidated every ſubſequent tranſaction 
the trader, of what ſpecies ſoever it might be. How 
then could a payment of money, or a delivery of 
oods, to a favourite creditor, - be deemed an act of 
. when ſome act muſt already have been 
committed, on which to ground the petition? Or 
how can any Commiſſion be ſuperſeded, on the 
ground of this or any other Act of Bankruptey 
having been committed? © © d | 
Hitherto it had been cuſtomary for Commiſſions 
of Bankrupt, the Proceedings upon them, and the 
Depofitions taken'before the Commiſſioners, to be 
kept by the clerks or ſecretaries to the Commif. 
ſioners. From this practice many inconveniences 
had ariſen, and it was apparent that more might be 
apprehended. On the death of ſuch perſons, they 
* < 26, = 
were 
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were frequently miſlaid or loſt; by means of which, 
purchaſers under the commiſſion were diſabled from 
making out their titles to the eſtates they had bought. 
For want of ſome certain place, where creditors or 
other claimants might have recourſe to the commiſ- 
ſion and the proceedings, infinite difficulties were ex- 
perienced. Even in caſe they could be produced, 
they were not of record, nor could they be given in 
evidence. It was therefore enacted, that, on petition 
to the Great Seal, Commiſſions, Proceedings, Depo- 
ſitions, and Certificates, ſnould be entered of record: 
that, in caſe of the death of the witneſſes, or the loſs 
of the originals, an authenticated copy of them 
ſhould be given in evidence; unleſs, in the caſe of 
Certificates, it fwuld be proved that they had been 
fraudulently obtained. The Lord Chancellor was 
directed to appoint a proper place, where all theſe 
matters ſhould be entered of record, and to nominate 
a perſon to enter them *. > 5 
Among the other charges brought againſt the com- 
miſſioners, we may recollect one which aſcribes their 
partiality and miſconduct, in a great meaſure, to the 
circumſtance of their being under no obligation of 
an Oath. The charge was probably true, and gives 
us no ſmall occafion to lament the blindneſs and the 
impiety of mankind, _ Can any one, who thinks at 
all, imagine that a leſs necelly, Exif for a conſcien- 
tious gdijcharge of his duty. before the adminiſtration” 
of an oath, than, it does afterwards? Can the eternal 
order of things be ehanged, can that which was in- 
diferent become criminal, by the formal. ptönuncia- 
tion of a preſcribed ſet of words? Juſtice-and truth 
are immutable, they Hays exiſted from eternity with- 
out variation; the obligation in conſcience to main- 
tan them is che ſame, the * puniſhment conſequent 
| YN 4.0 
5 * 


* | upon 
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f SVWE +1 ; | 
upon their breach will be the ſame, whether the name 
ot God is ceremoniouſly inVvRed or not. It is per- 
haps objected, that, without this public engagement, 
the offender cannot be indicted for petjury; the laws 
of his injured countty cannbt take hold upon him. 
True But in a Chriſtian country are ſuch morals to 
be found? is the ſenſe of religion ſo weak, as to make 
this additional ſanction eſſential for the preſervation 
of. probity:? The all- ſeeing eye of Heaven, which 
reads the hearts of men, arid/{earches out their moſt 
ſecret thoughts, will hereafter manifeſt this impiety. 
It will not then be ſufficient for the trembling ſinner 
ro. ſay, i] wasi bound by no -oath} and therefore have 


nat offended by, acting' unjuſtly towards my neigh- 


bour. The power of truth will then be revealed, un- 
ſophiſticated; by human refiements; a heavy retri- 
bution will then be the portion ef him, whoſe de- 
Pravity a cu¹d beg reſtrained one, bye the dread of 
temporal infamy and Puhifhnrent ?: 
The courſe of experience had however proved, 
that choſe objects / iE᷑eH Were KHE feareſt generally 
ſtruck mankind wok forcibly; Thofe Who did nor 
give; themſelves the troubie of conſidering what 
might happen to them hereafter, werk eafily intimi- 
dated by the certainty of the immediate interpoſition 
of an earthly tribunal. They were contented to tun 
the riſque of a vengeance whieh they could not fee, 


5 
1 


but grew cautious when they reflected upon the ca- 
lamities of a priſon, or the terfors of E pilicry⸗ Oaths 
therefore, the breach of which would neceſſarily in- 
troduce tſieſe conſequences, became the general pre- 
liminaries of judibial procectings : and füch has been 
the; forceof cuſtom, that thoſt, ] HD neither con- 
ſcience nor honour cam bind ate feſpectæd as judges, 
or believed as utneſſes, hen ſanétiffed bY the repe. 
tition of an hackkneyed phrafe; ad by'the triyſticat 


and 
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and unmesning ceremony of king the outfide-of a ö 
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To comply with this general prejudice, the ſtatute 
before us enacts, that no Commiſſioner ſhall be ca- 
pable of actipg, until ſuch time as he ſhall have 
taken an oath, the formula of which is thereby 
given? *. After, this, he was to be deemed: properly 
qualified to tranſact the buſineſs of the commiſſion, 
and both the creditors and the bankrupt were to give 
him an unlimited credit for ꝓrobity and impartiality. 

The duty of the Commiſſioners was td maintain 
the due obſervance. of the ſeveral Bankrupt Laws. 
But there were ſeveral particular ber ee: e [i 
which their attention was ſpeeifically called. 11104! 

They were directed, where it ſhould appear tliat a 
mutual credit had ſubſiſted between the Bankrupt” 
and any other perſon, previous to the iſſuing of the 
commiſſion, to ſtate the account, and to ſtrike the 
balance between them . They had à power of 
appointing, proviſional aflignees, - who nevertheleſs 
might be clitplaced at the meeting of the aint 
and who were to deliver up ſuch part of the 
Bankrupt's eſtate as had come to their hands 
to the new aſſignees, under a- penalty of, two 
hundred pounds on their failure 1. T hey were © 
ſtrictly prohibited from eating or drinking at the ex- 
pence of either creditors or bankrupt from takin 
above the ſum, of twenty ſhillings each for every 
meeting; above the ſame ſum for executing any 
deed; ot above the ſum of ten ſhillings each for exe- 
cuting any. warrant ||. This is the firſt regulation of 
their fees which we meet with. What had formerly 
been given, to them, by whom, or out of what fund, 
does not appear. e may however collect, from the 
ſererity no annexed to a diſobedienee of this clauſe, ' 
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that their miſeonduet and rapacity 


very reat. e 9111 J 

Altliough the legiſlaturè had taken cognizance 
of the choice of aſſignees, ſo far as to direct that 
they ſhould be appointed by the ereditors, no regu- 
lation had hitherto been made, as tò the qualification 


muſt have been 


bf neceſſary to entitle thoſe ereditors to a vote. Where 
þ a circumſtance was depending, ſo material to the in- 
il tereſts of thoſe intitled to à ſatisfaction from the 
Bankruptꝰ's effects, a general and indiſcriminate power 
B of chufing, which put every ereditor upon a footing, 
N : w ithout any diſſinction as to the quantum of his debt, 
4 muſt n impolitic. It would 
have thfown the weigkt into the wrong ſcale. Thoſe 


hö Had che moſt trifling demand would have been 
7 a footing wick ehe moſt intereſted creditor: a 
plurality of les would haye: carried the point, 
” without any attefition te the proporciow-of-rhb fed 
It would have beconie an eaſy matter for che Bank- 
rupt 0 Tabricate à Humber öf tkifling claims, the 
cotnmonnefs and unimportance of which would have 
rendered them WMeuIt to diſprove” Tlie admiſſion 
of theſe would havedeeided the choice of the aſhg- 
Hees, ard would Have bpened à door to a thouſand 
different kinds of iniquity?!” To avoid this inconve- 
nfence, which not perhaps had begun to diſcloſe it. 
ſelf, the ſtatutè provided; that no creditor ſhould be 
perniirted⸗to vore in ſuchlchoiee, whoſe debt did not 
aorumt to the fu of Ten pounds or upwards, ſatis- 
factorily proved Beforesthè commiſſioners, and for 
which he ha paid Contribution money, 
be afngnkesg fe Hppbinted, were to manage the 
property of th&Batkrupt They were empowered 
to make compoſitiòns with / his/Qebtors 1; and to 
act in every reſpect in ſuch a manner as might be 
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new aſſignment ot the debts,;and eff fleets received 
and undiſpeſed of, it was enscted, thay; che Ch 
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moſt conducive tothe genęral intereſts of themſclves 
and the reſt of the creditors. 1697 
Where theſe two intereſts came in competition, it 


is no wonder that the former ſould frequently pre- 


vail. over the latter. Whatever, opinion might be 
formed of the e of an dere the dg bi of 


SS 44.2425 


mind not too af 1 A rs ph emphatic 


Whether this did ever actually happen, is. 50 f 


in this place to aſſert. It 1 is howeyer. by.,x 


improbable. There is certainly, ſome, x — i 
this 


pect . it, from the pregaution which che framergaf. 
act deemed it expedient to uſe. As it had 0 uſe 
their words) and might again be ſgünd necęſſgr and 


expedient to N acate ſuch n o fake a 


erb 
— 


Bang 4407 
might make an order for that purge am that the 
eſtate and Effects of che Bank upt a Be 
legally veſted ain ſuch new: aſfignees Ir METRE 


As an inducement to Bankrupts to. conform 10 the 
directions of this act, the ſam, of five. pounds per gent. 
(nor exceeding} in the whole the ſum of do byndted 

pounds). was v0 be paid to them out of the produce 
of, their: eſtates; and they were to be diſcharged 
from all debts, due by them at * time of their 

Bankruptey r. But if, as ino rhef. Emder act, the 


eſtate ſhould prove inadequaze; ro the pay ment of 


eight ſhillings in the pound, the Bankrupt was to be 


allowed ſuch fum of money A8 0 s den a the 


commiſſionęrs —"_ think Wn Ane: pu > 
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Ben, abqve one Pound 8, as 4 er 

3 150 child upon 1s 10 1 * 1 | 43 they 
ould be able, to prove that ey were ben 19 Ely, ſol- 
vent at! the time ; and t to. every W ho.h had loſt by 
gaming five, pounds 1 in any. fan 0p WP 
ds* in WF; year, preced ing is CER 

por PG ARTE 
enefits trom his cot ormity,, uhleſs it ſhould. be cer- 
tified by 15 Geh ioners to hl ancellor; unlely 
51 000 in! five in number and value of the credi- 
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them. Imme lately, upon bis 6rtificate, being con- 
ed; their power of qi 755 Fhired, and they, had 


15 Pole e of, c 109 PR obicuritics, or, of recovering 

orm this abuſe, i it was therefore 

ord ained, th t A, Bankrupt, having, obtained his 
947 114 

10 0. negle Or refute - attend, his 

gpces,. A 110 Aan vote 0 of fourteen, days. he ſhould 

be Committed to, e n mh 1o0t.hajl, 1 ſhould . 
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Farmers, Graziets, Diovers, and Redet ers of Par; | 


namettat taxes, were again excluded from the be- 
nefit of Bankrupt Laws 4. Bur, on the other hand, 
Bankers, Brokers, and F actors, were 1 now drawn. Nun 
theſt vortex 0 d Ve rhels ſeveral denominations 


TY £7 fh 


larly che two lere, to pars been KM ed 
within the defcriprioy of the act of iſt of f James the 
Firft, c. 15. n 
The term, during which the act Was to continue 

in force, was limi mw to the ſac « of ſeven, \ cars, and 
thence fo the end of the next ſellion iN of Partie 
they Probably thought that, for (even! ears 15 
they mould continue unmoleſted by” any” freſh el. 
tations upon this ſubjeck. But. ex perience has war- 
ranted us in ſaying), that there 18 a material diſtine- 
tion between an act of parliatnent” and a ſatisfactory 
remedy.” 24 they ehtertained this llättering expecta- 
tion, they muſt very ſoon have been Uungeceived, 'by 
various applica tions, Which, within a very ſhort. time, 
implored their interference. In the'1 next year "they 
found themſelves obliged to take bgentzance "of a 
grievance, which materially affected the very,” Prin. 
ciple of thoſe indulgences held out to the hone and 
unfortunate trader: So ready were the malevolent 
or rev 1 +6 to catch at any opening, Which might 
fay our their unwarrantdble views, that even already 
many unhappy Bankrupts, notwvithſt anding they had 
made the Deſerted diſcovery, had delivered up all 

het kette and effects, and had obtained their Certi- 
ficates, which had been duly allowed and confirmed, 


had been takett i execution, and had been detzined 


in priſon, to the utter ruin of their families, on ac- 
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cunt, of debts, oog b heforegtbey, broke; 

ad upon EicRHaIHHNαν,hνũõuꝗeen obtained be- 

re, the, ah.·ã.B¹ Ace. H their, Certificates. It ſcems 
chat a; dur hal arifeng, Whether, theſe, poor men 
could be, di ghEfged gut of οο,GQunt by, virtue of 
dhe laſt act, With qu, in ing grit of Audita Ode 
Tala, the, charge of when they were ingapacitated 
from beaming, fte total ſurrender of their property. 
To adpyntigr relief, to theſe unprotected objects, it 
wag, gnacted, hy- ajglauſe;in an inſolvent act of the 
Mean) had any one r more of the judges of 
ANG GOUT Whexein the judgement was obtained, upon 
the Bankrupt producing his Certificate properly al- 
AJAoyed, and apthenticateds: might order any ſheriff, 
Haft, cor gaglery [whe dheyld: have, the Bankrupt in 
guffgdꝝ upon fuch-ex5pptien, to diſcharge him, with- 


gay ment eff fee or αο-wõƷaZrͤl dls Doll ut ot 


900 . us, In Attention] thus ſhewn tothe, intereſts 
of the, Bankrupt, 3} X&Fy oftriousbomplaint; on the 
"Pat of che red yas rifng faſt to attract legiſſa- 
Be ngtice- From, the, inevimble. effects of an en- 
Jirged Com prtcey; 3nd, partichlanly fromthe ſtate. of 
chef gowery· g convulled with the fatal $yuth den 
PI 918%, WgTrcpants and traders found themſelves un- 
abt: cayfN on bufincſ, or to diſppſe of their goods, 
without giving a conſiderable credit: In conſequence 
-9E,ghiggtbey;were obliged to take, inſtead of ready 
bMonespn 11135. Bonds, pr omillory notes or other ſecu- 
riticsHAAhlc at the; end, 97, ta3Ee, ox months, or 
xen ata longer date. When tbegpęrſons fo bound 
WPerned!.to. begopie. Dankrupts,, beforg the money 


to jews. hone payeblce., the; g edjoess: found 


theme] vcs.in,a very dilagreeable. ditation.; lor it 

Nag made aqueſtigns. and; withonofmall degree of 
plauſibility, whether perſons, giving credit on ſuch 
ect e 8 bidli T 14 ntl 06 nm] bro Fs 
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ſecurities, ſnonld he admitted 5 prove their debts; 
or to take any dividefidg before ſuch time as their 
ſecurities ſhould betone payable. As this threatetied 
to prove highly detrimentalitò trade, and prejadieial 


to credit, a motion Was made in the Houfe of Lords, 


That the judges ſhould be directed to prepare a BA, 
fot che purpole of rembdy ing this grievances? The 
order made dpỹHehis ntien was much tmbte gene 
ral; And is a of tat the Peers were deſtrotis f et- 
tending the reform: for the judges Were dtitectedꝰ tb 
oonſider of the laws relating to Bank Nipts, ( and t 
prepare a Bill, o remedy any” defects Which tnight 
be in thole laws f ονο 14 ⁰νn⁰ ονẽꝗ 3qU iAGkd 3113 
i: What Bill they uid pPrepate; r what àlteratiötis 
they/propoſed;' weCantiot how diſto ve But! ere 
muſt haue Heen!foracthifis'Extrdordithdry Tathetti; t 
have juſtified the lar HH Of othe n 
men, n Commoſts of the / City of! 1.6ndon, HhS⁰ 
preſented! a petitionits the Hou, L rae 
ajprebeafions, thit; if2the!a& ThowKPpats thtdh Tw, 
it would greatly affect; and prove er prefiiicial'ts, 
the trade and credit, nor GHH of the ty ;bur'sE the 
whole kingdom Ibis petitiön was follow!” by 


another from à number of merchants, objecking wo 


that part of the Bill which related to tlie Crown te- 
covering its debrs from Bankrupts T]. 
Theſe remonſtrances had their weight. The more 
extenſive ſcheme of reformation was laid aſide, and 
a very ſhort and circumſeribed ſtatute was paſſed. 
By chis act, the yth of George the Firft, chap. 31. 
ir was enacted, rhar all perfons; fairly aud bon fide, 
giving*eredir to any one who ſhall -atrerwards become 
Bankrupr, on any bill, bond, note, or any other ſe- 
curity, not due or pay able at or before the time of 
1 50 340219 (2901190 L 
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* Lords Journ. 16 May, 17421. + Ibid. 18 May, 1721. 
{ Ibid. 4 July, 7 ũ id. 6 July, 1721. 
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ſuch failure, ſhall be admitted to prove their ſecu- 
rities,//as if 'rhey had been” made immediately Pay- 
able; and ſhall be intitled to! a ratable dividend, on 
deducting a rebate of intereſt}: and diſcounting f ſuch 
ſceurities at the rate of 5; per cent. per uunum *. 

A ſimilar juſtice Was done to the” Bankrupt. He 
was to be diſcharged from all ſuch ſecuritics, and 
to receive the ſame benefit froni the ftatutes, as if 
the money had been payable before the time of his 
Bankruptcy . 

So far the act was laudable. But, as if it had 
been impoſſible to make a Bankrupt law perfect and 
conſiſtent, a third clauſe was added, by which it was 
declared, that no creditor of the above deſcription 
ſhould be competent, in reſpect of ſuch a debt, to 
petition, or to join in any petition, for the obtaining 
or ſuing forth any commiſſion, until ſuch time as 
the debt ſhould be actually payable 1. Why any 
perſon, who was permitted to prove a debt to a ſut- 
ficient amount after the preſcribed deduction, ſhould 
be prohibited from being a petitioning creditor, may 
perhaps not eaſily be accounted for. The regulation 
was certainly built neither on reaſon nor on Juſtice; 
and where this foundation is wanting, the ſuper— 
ſtructure cannot be more eſtimable than it can be 
laſting. . 

The act of the 5th of George the Firſt, the dura- 
tion of which had originall ly been limited to the term 
of ſeven years, was afterwards continued by other 
ſtatutes jj, to the year 1729, when it finally ex- 
pired. With it terminated the fourth period of the 
Bankrupt Syſtem. It reverted nearly to the ſituation 


in which it had been left in the year 1623, re- 
trenched of the additional deſcription of a Bankrupt, 


£- Bs + 2+ { + $ 3- 
DB + es. I. e. 29. 13 Geo. I. e, 27. | 


which 
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which was contained in the act the igth of James 


the Firſt, and augmented by the liberty given to 
creditors of proving ſecurities not become payable. 
We; proceed, to the fifth and laſt period with additi- 


onal fatisfaction, as it affords us à proſpect of con- 


cluding an enquiry, which, however neceſſary or 
uſeful, may perhaps, from the unavoidable dryneis 
of the ſubject, havrH already too ſeyerely taxed the 
attention ot the realem. 
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| FER. the recent experience which the le. 
X giſlature had had, of the inconveniences oc- 
afionet che ſexpiration of the ftatures of Queen 


Aunezito « u thoie-Bankrupts, who, on the faith of a 


untional i engA gement, had furrendered their whole 
rty, it is ſunprizing that they ſhould have pro- 


ickted)tollittle . — toſſuffer a repetition of thoſe 


intbnrenienbes, of which they appeared -fo-firongly 
10 frrinhe forced Vetocbrtajn it is, that, in the year 
ia 72gy;rhe ſtarutecthe th of George l. was permitted 
u expine, dnthdutꝗ any intetvemion on ithe part of 
{parliatnenyy1to? ptotect thoſe untortnnat tmnen wh 
had been the b jt Cs of: it. Had u, notice been 
taken of theid ſibuationz hach the ſyſtenmof Bankruptcy 
bern continued dm the ſame footing on Which it was 
tien deſt we! ighb have N that the :legil- 
b dat ure diſap proved of the late alterations: and, hat- 


teverſ ue unight have conceived of their ſagacity, we 


mut have been compelled: to applaud Their con- 
aiſtency. This however was not the cafe. They 

acknowledged the in convenience they expreffed a 
'twiſhito apply ů a remedy g they / openly approved of 
dhe expiratzon' of: the recent ſtatute, — 
\ afterwards! revived it. Poſterity unable to ac- 
*;couhts for ſuoh an :ĩnconfiſtent conduct, will- hardly 
o {credit the aſſertion. We proceed prove it, by-the 
moſt authentic and indubitable evidence. 

In the year 1728, we find, that upon a Committee 
being appointed in the Houſe,zof .C ommons, to in- 
ſpect what laws were Expired,or DEAT EXPirINg, | it 

was 


— 


AC 


I 
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was ordered, that the Committee ſhould be inſtructed 
to inſpect the laws relating to Bankrupts, and to 
conſider what alterations were proper to be made 
therein *. 6 does not appear that any ſteps were 
taken in conſequence of, this 2 On the con- 
trary, the m hies of Bankrupts ally increaſed, un- 
til at length they found their way to the legiflaure 


In the yeat-'1 299i petition was preſentd ps 


Houſe, by a number ofo theſe unfortunate p 
alledging that in the years 1924 anddir7eyg em 


ſions had iſſuod. againſt: them, don which theyihad 


been found — that they cha deli henod up 
all their effects to he irie nora, pur ſuaut. toiche aft 

of the- late King, and: had, err DE 
four parts in fei in u]nmber and, valueyrofictheir 
erecithrs, befdre the expiratiom of thab act that ine, 
they had not been able 4a\obramothe:allpivancer of 
their Certificates by che Great Scabęi ithat now: „their 


ereditors bringing ations: agaunft them althaugh 
they hadi delivoreèd upii alb thein fects, they muũſt 
ſtarveſ in priſon, unleſs ralis ved bro pacliamzevt. 
They chereforeg prayed; thats che Abu would take 
their caſe:into bobfideratian; dndrigrant»thenartheti+. 


This petition being retetred! to m COomnitter anãði 


the feveral charges ing it having been properly au- 
thenticated, the Committee appointed to inſpect che 
expiring laws was directed eto make ſame. proviſion 
0 tor the relief of the ſufferers 4. od; DIgbalnondos 

What proviſion they deetned-oxpedienty will beſt 
er, omi the ſtature paſſed im this ſoſſſon. By 


the 3d. of Geo. Il chap- 29. cf. pi i wus cenatted, 


that every perſong2>who Harb hren golared fa. Bank- 
rupt on erchcfanH gie May)prebeding, nauld 


Hm19bivo Sideridubnm bag dine Flom 


er el * 7 ry 

Ihe 5929. red. 70 2” « 1 85 169 od bY 
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ſome refinement of reaſoning, Which proatty fur-, 
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be intitled to the relief and diſcharge from Ai Fg debt 19 4 


and to the other benefits and advantages, ane Gobi 
be ſubject and liable to all the ow of the ct 
of the late King. The Chancell6r was directed to 
proceed, with regard to them, in the ſame manner as 


if that act had continued in force. And all actions 


brought againſt them, for any debts contracted be⸗ 
fore their bankruptcy, were to be diſcharged, ': after 
the allowance of their certificates. 

By this public declaration, by this refloration of 
the late act, parliament ſeemed to expreſs its entire 5 
apptobation of it. Evident, however, as this! may 


appear, we muſt not too haſtily adopt this opinion: 3 


for very different were their real ſentiments. By 


mo! 


paſſes our limited underſtanding, they reconcile; 
apparent abſurdity, if not a direct grace. 


They gave new force to all the reg! Utatio 98 ok the .; 


act, and then, as if affvid of having 5 b tong, as 
if def rous f recovering from a fal he) 8 im. | 
mediately ſubjoined a clauſe s, by whk, they! de- 
clared, that nothing in the preceding” ſectlon con- 


| rained: id Be CntrUed tb rovivk tik fd id act, fave. | 


only a as tõ ſuch abovementioned Pankrupts. . 85 


21 


—— mea cum pugnat ſententia feeur; 3650 11900 
od petiit, ſpernit; repetit quod nyper. oiü :; 
Aſtuat, et vitæ diſconvenit ordine „ 

” Dirvit, wdificar, mutat quadrara Torundis; „ 
Aoſacire Hates ſolemnis men rides! ns 


19000 Di 

15 the year following, they. Again, changed. their 

minds, and leave was, given to bring, in a bill, fot 

preventing. 110 commuted by Bankrupts t, A bill 
was accordingly. prepared, and, paſſed the Houſe o 

Commons { EE RT ORR thence, ſentoſo the: Houſe .of | 


3 


*$ SE -:+ Comm. Jog, 5. Apr. ß kü. T Abid 28 Apr. 
PFF | . 
. Lords, 
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: Lords, where it was twice read F; but the par- jo 
N liament, being ſoon after prorogued, it came to no- f 
thin 01 0 zona 203 Iſs 03 „dei bug f5rdut 5c 1 
This however, was, but a temporary ſuſpenſion Wi 
a of t f legiſlative P leaſure. For, in the next ſeſſion, 1 
| an act was paſſed, which merits our ſerious atten= 
tion, as the final reſolution of parliament upon this 1 
ſubject. The ſtatute, the 5th, of Geo. II. chap. 30. 9 
has ever fince been the great directory in all proceed- 
ings relative to Bankrupts. | 


- The preamble of this. 


} WITLCITZC] 11 14 


. 


at 


ſentation. of the  eyils,, which had occaſionęd this 4 
legiſlative interference, aſlords us an bigh-coloured., [| 
though melancholy picture of the, miſchigts, inevit- li 
ably conſequent on an imperfect partial ſyſtem. It i 


informs, us, that Commiſſions having been, iflued, | 
againſt, divers perſons, both before anch fince the ex“. { 
piration of the 5th. of Geo. I. they had been declared 
Bankrupts, but, by reaſon of the expiration. of | ſuch: 
ſtatute, they had not only refuted; to ſurrender thems+ | 
ſelves to the Commiſſioners, and to diſcover} and de- 
liver up their eſtate and effects, but had carried away, 
and concealed - the. ſame, to the manifeſt injury: of 
their Creditors, and to the great diſcouragement of 
trade. It further tells us, that many evil-minded 
perſons had, fince the expiration of that ſtatute, 
bought and taken upon truſt and credit great 
quantities of goods and merchandizes, and had 
thereby, and by their extravagant manner of liw- 
ing, and otherwiſe, contracted great debts; and, 
having gotten ſuch goods and effects into their 
cuſtody, had ſold or pawned' the ſame fot leſs than * 
the value thereof, for the purpoſe of taiſidng ready * 
money; and had withdrawn - thetnſelves, with their I 
effc&s, from their uſual places of abode into feerer © 1 
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places, in order to oblige their Creditors to accept 
tuch compoſition tor their debts as they might be 


Inclined to offer. Some ill inclined perfons had 


carried away their effects beyond the ſeas, whereby 
their credicors had been totally deprived of their 
debts; and others daily became Bankrupts, not fo 


much by reafon of lotles and other misfortunes, as 
with an intent of obliging their creditors ro accept 


their unjuſt profiers and compoſitions, and to defraud 
and hinder thein of their juſt debts. | 

To remedy and to prevent theſe abuſes, the ſtatute 
made a number of proviſions, contained, without 
much regularity, in torty-nine ſections. Of theſe 
we procced to confider the mult material. 


Any perſon becoming Bankrupt, againſt whom 2 


Commiſſion ſha!! iffue whereupon he ſhajl be declared 


a Bankrupt, not ſurrendering hinielf to the Commil: | 


fioners within two and forty days after perſonal notice, 
or after notice in writing left at his uſual place of 
abode, and notice given in the London Gazette, and not 
Goving or ſubſcribing ſuch ſurrender and ſubmitting to 
be examined, from time to time, upon oath or affirma- 
tion, and not in all things conforming to the ſeveral 
Bankrupt acts, and not making a full diſcloſure and 
diſcovery of all his eſtate and effects real and per- 


tonal, and how, when, to whom, and in what man- 


ner, he may have diſpoſed, aſñgned, or transferred the 
fame or any part thereof, or the books, papers and 
writings relating thereto; and not delivering up to 
the Commiſſioners all ſuch part of his goods, mer- 
chandizes, money, eſtate and effects, and all books, pa- 
pers, and writings, relating thereto, as, at the time of 
ſuch examination, ſhall be in his cuſtody or power (the 
neceſſary wearing apparel of hiimſelf, his wife and chil- 
dren, only excepted) then ** ſuch Bankrupt, in caſe 
of any default or wiltul omiſſion in not ſurrendering 
« and ſubmitting to be examined, as aforeſaid, or in 

; | % calc 
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ce caſe he ſhall, remaye, conceal, or embezle, any 
« part of ſuch of his ęſtate, real or perional, to the 
« value of twenty, pounds, or any books of account, 
« papers or writings relating thereto, with an intent 
« to defraud his creditors (and being thereof law- 
« fully convicted een or Information) 
1 ſhall be deemed. and, adjudged to be. guilty of 
« Felony, and ſhall ſuffer as a felon without benefit 
« of clergy.” The goods and eſtate of ſuch Bank- 
rupts ſhall be divided among the Creditors under 
the Commiſſion ... — age ag 

The reader will perccive, that this clauſe. is nearly 
the ſame with that contained in the preceding act of 
the 5th of George the Firſt, The ſanguinary ſpirit 
of legiſlation had now become familiar to the conſti- 
tution, Whenever the framers of a law found them-. 
ſelves at a loſs to prevent what. they wiſhed effectu-. 
ally to prohibit, they enacted the penalty of death. 
It was no longer conſidered, whether the original. 
compact of ſociety gave them ſuch a power, whether 


ſuch ſeverity , was not rather. tyrannical than juſt; 


from the trouble of theſe confiderations, modern le- 
giſlators were glad to be delivered; the application 
of ſuch a ſummary remedy was obvious, and ſpared? 
them the fatigue of reflection ; by the expedient of, 
preſcribing a capital puniſhment for a civil offence, : 
they cut, like Alexander, that Gordian knot, which 
they found themſelves incapable of untying. 

In this inſtance, however, parliament fruſtrated its 
own intention. Not ſatisfied with denouncing this 
formidable penalty, which, however diſproportionate 
It might have been, the executive power would un- 
doubtedly have inforced, the framers of this law un- 
dertook to chalk out certain modes of proſecution, 
by which the operation of the foregoing clauſe was 
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A 
249 
345 
4 

F 

2 
* | 
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ip to be conducted. modes were two; Judge. 1 

id ment and Information, 4Bytthoſe, and by no others, x 

1 was: the, operation of the clauſe to be conducted. It i 
i they were both inſufficient, if by neither of © theſe t 
I modes, a man could be tried for a capital offence, ] 
4 the intention of Parliament was! certainly fruſtrated! | 
. There cannot be a more evident rule of law, than £ 
I! that, where a ſtatute creates a nel offence, which I 
2 was mot prohibited by the common law, and where 1 
A it appoints a particular manner of proceeding againf? t 
# the offender, without mentioning: an Indictment, an in 
. Indictment cannot be maintained on tuch a ſtatute, b 
I _ becauſe by mentioning the other methods only it is 0 
'Y impliedly excluded *. It is alſo univerſally acknon- c 
ledged; that penal laws fhall be conftrucd ſtricth. n 

theſe rules let us examine the clauſe in queſtion. tl 

, his ſtatute creates a new offence. At che time tl 

when it was paſſed, no law exiſted, whereby a frau. v. 


dulent Bankrupt could be capitally puniſhed. The t 
two acts of Queen Anne, and the act of George 1. w 
were | expired. The offence: of | fraudulent: Bank- a 


ruptcy was not cognizable at common law, nor could 0 
: an Indictment. for it have been maintained. This 

ſtatute appoints ia particular manner of proceed- a 
ing againſt the offender,” Of Informations we have re 
already ſpoken + : it is ſufficiently evident, that by th 
an Information no man can be tried for a capital 1” 
- offence; What mode of procedure a Judgement ma) cr 
be, we- profeſs: Qurſetves utterly ignorant. Tbis we cl 


know, that both our law and our courts of juſtice T 
are, and ever have been, ſtrangers to ſuch a ſpecies qu 
- of -a&tion. | Judgeinent indeed is the conſequence oi m 


every mode of-proceſs'; but no man can be tried or ha 
be convicted by a Judgement. As thefe two modes, In 


5 Hawk. Pl. Crab. 2. C. 25. 94. - 
+ Supra, Chap. 4. 74 : 


however, 


er, 
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however, vare particulariy preſdribed by the: ſtatute, 


as, in conſequence of ſuch preſcription} an Indict- 
ment cannot be maintained, and as by neither of 
theſe modes the offender can be proſecuted, it fol- 
lows, that the whole proviſion is abſolutely void. 
It is not enough to ſay; that the intention of the le- 
giſlature is evident, that the word Judgement is 
plainly a miſtake: As penal laws are to be con- 
ſtrued ſtrictly, ſuch miſtakes are extremely impor- 
tant, where the object of a law is to condemn a citizen 
to death. If there is no ſuch mode of procedure as that 
by Judgement, if no man can be capitally convicted 
on an Information, this clauſe is a nullity; no man 
can legally be doomed to death upon it; and if any 
man ſhould be convicted and be executed upon it, 
the judge, who pronounces the ſentence and ſigus 
the warrant, will be guilty of Murder. Yet, on this 
very clauſe, have TWO Bankrupts been executed. In 
the year 17 56, Alexander Thompſon, an embroiderer, 
was hanged for not ſurrendering to his commiſſioners; 
and, in the year 1761, John Perrot, a linen draper, 
was executed for concealing his effect. 
To ſhew that this is not the only inſtande of ſuch 
a legiſlative error, and to prove that ſuch errors ate 
really eſſential, it may not be improper to mention, 
that, at the Spring Aſſizes for the County of Surry, 
1762, two perſons were tried for defrauding their 
creditors, by taking the benefit of the'/compulfive 
clauſe in the Inſolvent Act, the iſt of George the 
Third, c. 17. $ 46. They were acquitted, in 'conſe- 
quence of a diſcovery that a miſtake had been com- 
mitted in penning that ſection, the word Judgement 
hating been inferred therein, inſtead of the word 
Indictment *. | | CE PF DST 


* Green's Bankr, 227. 
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Unhappily for ſociety, this parliamentary miſtake 
is no longer a ſecret. Nate know that they are 
not liable to death for their contumacy or their 
frauds. They are fatisfied that, in future, no zudge 
will dare to condemn any man to death on this 
clauſe, and they triumph in the audacity of un- 
checked villainy, Strange indeed it is, that the le- 
iſlature ſhould fo long have permitted this error to 
ce the national code. Wiſe laws are valuable, 
and promote the intereſts of the community; impo- 
tent and abſurd conſtitutions give encouragement to 
iniquity, and induce a contempt for that authority, 
which no longer is reſpected as infallible. | 
Subjoined to this clauſe is a proviſo, by which it 


is enacted, that the Great Seal ſhall have power to 


cnlarge the time of a Pankrupt's ſurrendering, and 
of his diſcloſure and diſcovery, for any time not ex- 
cceding fifty days, to be computed from the end of 
the original forty. two days; the order for ſuch en- 


largement being always made at leaſt fix days before 


the expiration of that times. | 
When the legiſlature framed this clauſe, it pro- 


bably was not aware, that it was puttmg a weapon 
into the hands of a Bankrupt, by which he would 


be enabled to deſtroy the whole effect, whatever that 


might be, of the preceding rigorous inſtitutions. 
Vet ſo it was. However fraudulent a Bankrupt may 
be, however greatly he may deſerve the rigour of 
the laws, he has it in his power to eſcape from pu- 
niſhment, by the eaſy expedient of preſenting a peti- 
tion to the Great Seal, which is conſidered as a mat- 
ter of courſe, and to which, as a matter of courſe, 
the Chancellor never refuſes his ſignature. As, in 
the caſe of all penal laws, a ſtrictneſs of conſtruc: 
tion is ever to be maintained, no penalty can await 

ö * 8 z. 5 
the 
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the Bankrupt, who ſhall have procured ſuch an en- 
largement of his time. The whole of theſe penal- 
ties, ſuppoſing them to haye any force, are confined 
to the circumſtance of his neglecting or refuſing to 
appear, and to fulfil his other duties, before the ex- 
piration of the forty-fecond day. Beyond that period 
they do not reach, nor can they be inforced againſt 
him. Upon an examination of ſeveral Commiſſi- 
oners of Bankrupts before the Houſe of Commons 
in the year 1759, it was aſſerted by Mr. Capper, that 
he had heard of a trial of that kind, and of an ac- 
quittal upon it, at the Old Baily ; that he was con- 
cerned as counſel in that Bankruptcy before the Lord 
Keeper, and was told by the Solicitor, that, upon the 
like exception, the party was acquitted *. 

Can the laws of any country afford us a fimilar 
inſtance of ſuch a complication of miſtakes? Can 
we without a bluſh conteſs, that, in a matter of the 


moſt ſerious importance to the commercial intereſts 


and to the morality of this country, fo erroneous, ſo 


impotent, and ſo abſurd, are the Laws of England ? 


After this, the reader may deem that time miſ- 


ſpent, which he ſhall beſtow on the farther conſide- 


ration of this ſtatute. It may not however be amiſs 
briefly to mention thoſe other proviſions, which at 
preſent conſtitute the ordinary proceſs in caſes of 
Pankruptcy. 

The Bankrupt is commanded to deliver upon oath 
to his Alſignees all the books of account, papers, 
and writings, in his cuſtody or power, which may 
relate to his. eſtate or effects, and to diſcover all ſuch 
as may be in the cuſtody or power of others. He 
is to attend. his Aſfignees, on being duly required fo 
to do, to aſſiſt them in making out his accounts . 


He ſhall be at liberty to inſpect his books and pa» 


* Comm. Journ, 2. Jun. 1769. 4 q 4. 
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pets, , the preſence. of Aſſignees, and, to make ex- 
tracts from them. In coming to ſurrender, and af- 
terwards during the forty-two or, the fifty days, he 
ſhallnot be liable to be N at ed by any of his creditors. 
If he ſhall be ſo arreſted, on producing to the officer 
bis, famamons, duly ſigned. by the commiſſioners, or 
Big affignees, and on giving him a copy of it, be ſhall 
aer be diſcharged, If the officer ſhall , till 
detain him, he, Mall torteit, to the, Bankrupt, for, his 
oyn uſo,. 5 pounds for evexy day he thall keep 
js Fe If a Bankrupt ſhall be i in prilon, at the time 
5 g 4þe,cammiſſion, the expence of bringing 
. — the commithoners ſhall. be defrayed out 
of, his, fate, and effects,; if h ſhall, be.j in 68 . 
the;commiſſianers.thall 157 him in priſon + 
caſe-the Bankrupt ſhall duly, rrender and only ri iy 
he, ſhall be allowedthe, tum ; of 5 fer fort: out the 
neat. produce. of his eſtate, i 55 ca e it ſpall þ | be lien 
to make a dividend .of ten, th logs in 5 pound; 
of ſeyen, and an, half per. cent. if ir, hall 1 Ent 
to divide tel ve Alpes a 1 18 be pound ; 
for a dividend 
of f-hifroen mil lings in the 5 e 15 Toh 
allogance ſhall pot, in the; chi A fo L Fee. Two 
Finde Pounds; ; in the ſecond, 01 gung red and 
Fifty z mor, in, the third, Ih reg. Hy red Pounds: 
and every, ſuch Bankrupt mall, be 1 8 from 
all gabi owing by him at; the time of his Bank- 
ruptoy g. If the neat, produce of his eſtate ſhall not 
prove. ſufficient, to pay to all his 55 0 00 ten mhil⸗ 
lings in the ound, be hall be allow ind paid by 
the Aſſigneęs much are 25 f. be andthe. com. 
miſſoncrs hall think. fit, not e ech 165 gree pounds 
er cent.] Where any perion a5 ready have 
La diſcharged by virtue, un 2 or ſnall have 
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compounded with his creditors, or, on delivery of 


his eſtate aud effects, hall have been releafed_by 
them, or ſhall haye bcen' rs ed by any. Inſblvent 
Act, his future ellate ane 5 ſhall reinain liable 
to his creditors, (his 8 to 60 of trade, his neceſſury 

houſchold goods and furfirurc, ank the nebeffür 
wearing apparel” of hitlifelf, his wife, and children, 
only excepted Fi N the dividend of his Late 
under the co niſl 45 amount to fifteen ſhillings 


in the — —5 * Ne Bankrupt can be intitled tothe 


benefit of this act, who ſhall have adyanced' bn the 
martiage of any child more than One Hunted 
Pounds, unleſs = ſhall be able to ptove; that he ad, 


at the time, ſufficie Mi to fo al Alis eredtgrs" e 


ſult debts: or if he ll ave loft, in ay bee dag, 
the ſüm of Five Pounds, or, 00 ebe oel ee 
of Ole Hundred Pounds Wit kin vel Before” his 
Bankruptcy, by any ſpecies of fn either public 
or private” 9. 55 aft ter due al owe of his Certifi. 
cate, any Bank ryipt n x halt be taken In. eturion, of be 


detained in 12 fon! on account of ah⁴ã debt wing 


befote his alkrüpfey „any, judge ofthe court wherein 


the.) Judgeinch meß t was Abtained thay order the office or 
1 On prodliction of the Certifidlite, to diſthirge 
Bankrupt out of ody, ird payment of 4 y 
fee or reward . On the Certificate of the Contrnif 
fioners, any Judge or Juſtice of the Peace is empow- 
ered to iflue his warrant for the apprehenſion of a 
Bankru t not conforming, and for his commitment 
to gaol ; and the Commulſioners are authorized to 
ſeize any of his eftate | or effects, books or papers, 


which may be in his poſſeſſion im fuch 'prifon ||, 
But, if a Bankrupt ſo apprehended ſhalt conform, he 


ſhall be intitleck to all the be nefirs LY this act **, 


gat e e ene, 1 119.6 
g. . | 


© 2 Notwith- 


296 CONSIDERATIONS ON THE 


Notwithſtanding the allowance of his Certificate, a 
Bankrupt ſhall be bound to attend his Aſſignees, for 
the purpoſe of making vp his accounts, and to attend 
in any Court of Record, in order to be examined 
touching the ſamie ; for which attendance he ſhall be 
allowed two ſhillings and ſixpence per diem. If he 
Mall neglect or refuſe to attend, or, on attendance, 
to aſſiſt in ſuch diſcovery, he mall be liable to im- 
Priſonment until he ſhall duly conform“. 

The Commiſſioners are to appoint, within the 
forty-two days, nct leſs than three ſeveral mectings, 
for the purpoſe of the Bankrupr's ſurrender and con- 
formity, the laſt of which ſhall be on the ſaid forty- 
ſecond day +. 

To prevent Commiſſions of Bankrupt from being 
maliciouſly taken out, it was enacted, that no com- 
miſſion ſhall be iſſued, unleſs the debt of a ſingle 
petitioning creditor, or of two or more. being part- 
ners, ſhall amount to One Hundred Pounds, or unleſs 
the debt of the two petitioning creditors ſhall amount 
to One Hundred and Fiſty Pounds, or unlefs that 
of three ſhall amount to Two Hundred Pounds or 
upwards. The petitigning; (creditor, previouſly to 


the commiſſion being granted, ſhall, make an athdavit. 
or ſolemn affirmation of the truth of his debt; and 


ſhall give a Bond to the Great Scal, in the penalty of 
Two Hundred Pounds, to be conditioned for prov- 
ing his debt, as well before the commiſſioners as 
upon 2 trial at law, ſhould that happen, for proving 
the par my a Bankrupt at the time of taking out the 
commiſtion, and for procceding properly in the com- 
miſſion, If he ſhall fail in thele points, the Chan- 
cellor ſhall aſſign his bond to the injured: Parent as 
a ſatisfaction for the wrong done him + 50% 0 
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A cuſtom having crept into uſe, for a creditor to 
take out a commiſſion, by means whereof he was 
enabled to intimidate his debtor, and to extort from 
him the whole or a great part of his debt, or his 
goods, or other ſecurity; to prevent ſuch an impro- 
per abuſe, it was declared, that if any Bankrupt ſhall, 
after the iſſuing of a commiſſion againſt him, 7 or 
give to the petitioning creditor any goods, ſatis Action 
or ſecurity, for his debt, whereby he ſhall privately 
receive more in the pound than the other Fehde 
uch payment or delivery “ ſhall be deemed and 
« taken to be ſuch an Act of Bankruptcy,” whereby, 
on good proof thereof, ſuck Len ſhall be ſu- 
perieded ; and 2 new commiſſion ſhall be iſſued to 
any creditor petitioning for it. The offending cre- 
citor ſhall forfeit his whole debt, and ſhall "reſtore 
What he unduly received, to be divided among the 
other credffors *,—We ſee hefe the ſame abſurdity 
repeated, of Which we have already taken notice, in 
our ob{ervations' on the twerlfyslixth fection of the 
Stay. 4 . Þ ag TEE 235% IMS Co 

Atter the commiſſioners have declared a Bank- 
ruptey, they ſhall publiſh it in the Gazette, and ſhall 
appoint a time and place for the creditots to meet; 
(which place, for all town-commiſſions, ſhall be the 
Guildhall of the City of London), in order to chuſe 
an Aſſignee or Aſſignees of the Bankrupt's eſtate and 
effects: at which time the Commifſſioners ſhall ad- 
mit the Creditors to prove their debts, and ſhall 
aſſign the Bankrupt's property to ſuch perſon or per- 
ſons as the major part in Value of ſuch creditors, 


1 


4 . 


whoſe! debts ſhall amount to the fum of Ten Pounds 


or upwards , ſhall chufe. Such Aſſignees ſhall be 
obliged to keep one or more diſtinct book or books 
at account, of the money or effects recovered from 


. | + See Supra, cap. 5. 1 F 27. 
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the Bankrupt's cftate ;; to which every e, 
having proved M8 debt, Bll at ſealo able e times, 
have free reſort .. 2 

The expences of a commiſhon afk be defrayed 
by the petitioning, creditor, until an de ne thalf, be 
choſen. At the ſecond; fitting, the Commiſſioners 
ſhall tax theſe coſts, and, fall direct the Aſſignees 
to reimburſe them to the petitioning credirgrs out of 
the firſt, monies to be received by them | 
very oreditor ſhall be at, iberty, oy prove his 
debt under the Commiſſion, without pay ing Contri- 
bution, Money, as had formerly been the cuſtom . 

o Commiſſion ſhall abate on the death of the 
King. If it ſhall for any reaſon be necgſſary to renew 
any Commiſſion, on ſuch, renewal. only | nalf of the 
uſual fees ſhall be paid, [| 
ITbe Commiſſioners, are, authorized to appoint * 
| Provifional Aſſignee, removeable at the ſecond meet- 
ing by the ,Creditars ,intitled to vote. On ſuch re- 

moval, he ſhall deliver up and aſſign all the eſſate 
and effects of the Bankrupt, come to his hands, 1 to the 
new Aſſignecs. If he ſhall neglect or refuſe ſo to 
do, by the pace of ten days after due notice of ſuch 
new choice, he ſhall, forfeit the ſum of Two Hun- 
dred. Pounds, to, be divided among the Creditors 11 
Public notice of ſuch removal, as well as of every 
other removal of Aſfignces (which the Chancellor i is 
authorized to order on petition) ſhall be given in the 
wo London Gazettes immediately following . 

Wich the conſent of the major. part in 93 of 
the, Creditors under the Conmitnon,, the Aſſignees 
are impo 52 to ſubmit differences and diſputes to 
arbitration 4% and to compound with, the Bankrupr' 8 
debtors, taking ſuch, rcaſonable Perf as can upon 


16. N +I 25; FT 7. Ibid. 4} $ 45- 
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ſuch compoſition be gotten, in full diſcharge of the 
debt or account :. Without the ſame authority, no 


; Sau gnee can be juſtified ! in -— any mit in 


e it mall appear to the Commiſſioniets,: that 
a mutual credit has exiſted between the Banktupt 
and any other other perſon, or that mutual debts 
ſubſiſt between them, at any time before the Bank- 

tcy, they or the Aﬀignees ſhall ſtate the acebunt, 

404 ſhall ſet 'one debt againſt another. What ſhall 
115 to be due on either ſide, on the balance of 


ſuch account, and no more, ſhalt be claimed or paid 


* & 'S . * 
$i 1 C15)! THAIS (+0 


on either fide reſpectively . 
f any perſon ſhall ſwear or affirm that any lun 


of 1 money is due to bim from the Bankrupt; ich 
in fact is not ue, or that more is due than is really 


owing, he ſhall, on conviction, fuffer rhe pains and 


penalties qe otineed apainſt'wilful petjuty, and'ſhatl 
morcover forfeit double the ſum ſo ſworn to be due. 
T he r ader will tecolledt] that the ſtatute the '7ehi 

of George the Firſt, e. 31. WHY had enabled per- 
os taking bills, bonds, notes, or other perſofral' ſec 

for their money, payable at à future day, to 
1604 their debts under a commiſſion,” had alſo ren! 
dered ſuch erediters' incapable of petitioning, or or 
joining in any” petition tor a Commifſſion. Cin 
mon tenſe muſt always have pointed out the inipres 
priety of ſuch a provif ion; experience had proved 
it to be inconvenient? It was therefore by this act 
repealed ; and the legiſlature £ declared, that ſuch cre- 
ditors ſhould for the kurure be pertnirred x to becomè 


Petitioning Creditors e JIG: TE 
he 


For the” purpoſe" of cle@huatly getting at the pros 
* of the bankropr, various regulations Were 
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framed. The Commiſſioners were impowered to ex- 
amine either verbally, or on interrogatories in writ- 
ing, not only the Bankrupr, but any other perſon 
ſummoned before, or preſent at, their meetings, 
touching all matters relating to the perſon, trade, 
dealings, eſtate, and effects of the Bankrupt, or any 
act of bankruptcy committed by him. They are 
directed to reduce to writing the anſwers of ſuch 
perſons, which the party examined is required to ſub- 
ſcribe. If any perion ſhall refuſe ſo to anſwer, or 
Mall not anſwer fully, or ſhall refuſe to ſign his exa- 
_ mination (without ſome reaſonable objection), the 
Cominithoners ſhall commit him to ſuch priſon as 
they ſhall think fit, there to remain, without bail or 
mainprize, until ſuch time as he ſhall ſubmit, and 
make and ſubſcribe a full anſwer *. In every ſuch 
caſe the Commiſſioners ſhall, in their Warrant of. 
Commitment. ſpecify the queſtion or queſtions pro- 
poſed . If the priſoner ſhalt bring a Habeas Corpus 
for his diſcharge, no inſufficicncy in the form of the 
Warrant ſhall be regarded; but the Judge ſhall re- 
commit him, unleſs he ſhall make it appear, that he 
has anſwered the queſtions propoſed; or unleſs he 
ſhall be of opinion, that the party committed had 
futhcient reaſon for refuſing to fign his examination. 
If any gaoler ſhall ſuffer ſuch priſoner to eſcape, or 


to go without the walls, until he ſhall be diſcharged, 


he ſhall forfeit Five Hundred Pounds, for the ule of 
the creditors T. Or if he fall refuſe to produce him 
to any creditor, on his ſhewing the Commiſſioner's 
Certificate of his having proved his debt, he ſhall 
forfeit the ſum of One Hundred Pounds, for the uſe 
of the:Creditors ||, 5 5 | 
Every perion, voluntarily diſcovering any part of a 
Bankrupt's eſtate, ſhall be allowed 5 per cent. and ſuck 


* 8 16. 1. 817. 8. 8 19. 
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other reward, as the Aſſignees and the majority of the 
creditors ſhall think fit *. On the other hand, every 
perſon, who ſhall have accepted of any truſt, and ſhall 
wilfully conceal or protect any real or perſonal eſtate 
of a Bankrupt from his Creditors, and ſhall not, within 
forty-two days after the iſſuing of the Commiſſion, 
and notice thereof given in the London Gazette, 
diſcloſe in writing ſuch truſt and eſtate to the Com- 
miſſioners or Aſſignees, and ſubmit himſelf to be ex- 
amined, ſhall forfeit the ſum of One Hundred Pounds, 


and double the value of the eſtate concealed, for the | 


uſe of the creditors +. | 
At the time when this ſtatute was paſſed, forne 
experience had been had of the inconveniences, 
which naturally aroſe from the method preſeribed 
for the choice of Aſſignees, It was already diſcovered, 
that dividends were frequently delayed by abgnees, 
who applied to other purpoſes the monies lodged in 
their hands, This, though by no means the greateſt 


evil which has ariſen from this method, was yet 


ſufficiently ſerious to require the attention of Parlia- 


ment. To prevent it, it was enacted, that, previouſly 


to any choice, the majority in value 'of che ereditors 
preſent ſhouid, if they think fit, direct in what man- 
ner, how, with whom, and whore, the monies ariſing 
from the Bankrupt's eſtate” fhall be depoſited until 


a dividend. To this direction every aſſignee is in- 


Joined to conform, ſo often as whe! hundred Hams 
ſhall be in ſuch manner received: . . 


The following is the method preſcribed for the 


diſtribution. of the Bankrupt's eſtate.— After the ex- 
piration of four months, and within twelve months 
after the iſſuing of the Commiſſion, the Aſſignees 
ſhall give twenty-one days public notice in the 
Gazette A, a n for the dividend, 75 which 


” . 
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meeting (which, for toun eommiſſions, ſflalſt beat 
Guildhall) ereditors hall; beo pertmitited(ito; phofie 
their debts. The aſſignees Hall produce their 
accounts, to the truth of which they mayo be 
examined upon oath ot affif mation. c- 
counts, they ſhall be allowed all ſums expended in 
ſuing forth and proſecuting the commiſſion; ande all 
other uſt. allowances; and ſuch part of the reſidut 
of the neat produce of the Bankrupt's eſtate, as the 
Commiſhoners ſhall direct, ſhalt be divided pro rath 
among thoſe creditors who ſhall have duly proved their 
debts. The Commiſſioners ſhall make in writing an 
order for the dividend, which ſhall contain an account 
of the place and time of its being made, the quantum 
of the debts proved, the ſum total remaining in the 
hands of the aſſignees to be divided, and how much 
in the pound is then ordered to be paid. One 
part of this order ſhall be filed among the proceed- 
ings; under the Commiſſion, and each Aſhgnee 
mall have a duplicate. In purſuance of this order, 
and without any deed of diſtribution, the aſhgnees 
ſhall make the dividend, and ſhall take receipts from 
each creditor, in a book to be kept for that purpoſe. 
Such order and receipt ſhall be a full diſcharge 
to the aſſignee, for ſo much as he ſhall fairly pay *. 
Within eighteen menths after the iſſuing of the 
Commiſſion, the aſſignees ſhall: make a ſecond divi- 
dend, in caſe the whole of the eſtate was not expended 
on the firſt, and ſhall advertize it in the Gazette. At 
this meeting alſo creditors may prove their debts. 
The aſſignees ſhall again produce, on oath or affirma- 
tion, their accounts; and the Commiſſioners ſhall 


or unleſs ſome future eſtate or effects of the Bank- 
3 95 3 | 
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rupt ſliall come in. In bis latter caſe; rhe aſſignees 
hall immediately convert it into money, and, with- 


in two months afterwards, ſhalt divide it e 


creditors #7! , to 10 301 0 ein 
Nothing ſhall intitle a Bankrupt to che benefts 
allowed by this act, unlefs the major part of che 


Commiffioners ſhall certify, in writing, to che Great 


Scal, that he has made a full diſcovery of his eſtate 
and effects, that he has in all things conformed 
himſelf to the directions of this act, and that there 
does not appear to them any reaſon to doubt of the 
truth or of the fullneſs of ſuch diſcovery. Previ- 


ouſly to this atteſtation, four parts in five in number 


and value ct the Bankrupt's Creditors, who ſhall have 

proved their debts, and whoſe debrs ſhall reſpectively 
amount to at leaſt twenty pounds, thall' fign, and 
ſhall teſtify their conſent to ſuch allowance and Cer- 
tificate, and to the diſcharge of the Bankrupt. Of 
theſe ſignatures the Commitſioners ſhall * have proof 
by affidavit, before they ſhall certify. - Such” affidavit, 
every warfant by which any creditor may have 
authoriſed another to ſign for him, and the certifi- 
cate, ſhall be laid before the Great Seal for its con- 
firmation and allowance. The Bankrupt thall make 
oath, or ſolemnly affirm, that ſuch -certificate and 
conſent were obtained without fraud. The Certifi- 
cate ſhall then be confirmed by the Great Scal, if 
no creditor ſhall alledge, on re Te a ſufficient 
objection . 

With a view of preventing the mproper obtain. 
ing of Certificates, it was furthey declared, that evety 
ſpecies of ſecurity, given by a Bankrupt, or by any 
other perſon, to the uſe of or in- truſt tor any Cre- 
ditor, or for the payment of any debt due from the 

Ar 0 at the time of his Bankeraptbg, or after- 
; /: WAL HOO 7s 
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wards, as a confideration to induce hun to conſent to, 
or to fign the allowance or Certificate, ſhall be utterly 
void *. | 5 
Perſons dealing as Bankers, Brokers, and Factors, 
are declared to be liable to the Bankrupt Laws; and 
Farmers, Graziers, Drovers of cattle, and the Re- 
ceivers-· general of the taxes granted by act of parlia- 
ment, are excluded from them . | N 
Before the Commiſſioners ſhall proceed to act in 
any commiſſion, they ſhall reſpectively take, and ad- 
miniſter to each other, an oath for the juſt diſcharge 
of their duty; a memorial of which, ſigned by them, 
ſhall be kept among the proceedings 1. | 
To prevent the great and unneccfiary expence of 
ſuing out and proſecuting commiſſions, which were 
found to be extremely prejudicial both ta the Bank- 
rupt and to the Creditors, it was declared that no 
ſchedule ſhould: be annexed to any. deed of aſſign- 
ment; that no monies ſhould be paid or allowed 
by the creditors, or out of the eſtate, for the ex- 
pences of the Commiſſioners, or of any other per- 
ſons, in eating and drinking at any meeting; and that 
if any Commiſſioner ſhall order ſuch expence to be 
made, or ſhall ſo eat and drink at the charge of the 
Creditors or of the eſtate, or ſhall reſpectiyely take 
above the ſum of twenty ſhillings for each meeting, 
he ſhall be for ever diſabled to act as a Commiſſioner . 
It was further declared, that all bills of fees or diſ- 
burſements, claimed by the ſolicitor employed under 
the Commiſſion, ſhall be ſettled by a Mater in 
Chancery, who ſhall be intitled to twenty ſhillings for 
his trouble *. | 5 . . 
A new proviſion was made for entering all the 
proceedings on record +F, ſimilar to that which had 


* 11. + 39 and 40. | t 4; and 44. 
42. * 46. 14 841 
KP 6 been 
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been provided by the ſtatute 5 Geo. I. c. 24. F. 30. 
And it was declared, that this act ſhould continue 
in force for the ſpace of three years, and thence 
to the end of the then next ſeſſion of parliament *. 

This act has ſince been continued by a number 
of ſtatutes , and finally was continued until the 
twenty ninth day of September 1785, and thence to 
the end of the then next ſeſſion of parliament, by 
the 21ſt Geo. III. chap. 30. 58. 

During the period which has elapſed ſince this 
act was paſſed, ſeveral circumſtances have occurred 
which deſerve our attention. The nation ſoon diſ- 
covered, that the advantages to be derived from it 
did not, in reality, equal the expectations which 
they had formed. Frauds ſtill continued; bankrupt- 
cies were not leſs frequent, credit received no ſup- 
port, nor were honeſt traders protected. | 

Within a year after this act was framed, an in- 
convenience was experienced in the mode preſcribed 
tor granting Certificates. Bankrupts had already 
fallen upon eontrivances to elude the letter of the 
law, and to turn againſt creditors that inſtrument 
which had been intended for their benefit. To re- 
medy this, a bill was brought into the Houſe of 
Commons in the ſeffion of 1733 f. It was ſent to 
the Lords, where it was read twice; hut, as the par- 
liament was ſoon after diffolved, no farther ſteps were 
taken in the buſineſs ||. | 

In the year 1746 another grievance preſented it- 
ſelf, Traders and perſons liable to the Bankrupt- 


by 49. oy 
f 3 Geo, II. c. 18. §2.—16 Geo. II. c. 27.—24 Geo. I, 
e. 57. 8 8.—31 Geo. IE. it $5. 8 2.—4 Geo. III. C. 56.— 
12 Geo. III. c. 47.—10 Geo. III. c. 54. | 
t Comm. Journ. 11 Mar. and at Mar. 1733. 
|| Lord's Journ. 5 and 10 Apr. 1733. | 
© RE — y- 


% CONSIDERATIONS QN THE 
e TO T4 4 


acts deviſed a new ſpecies of fraud, by committing | 


ſecret acts of Bankruptcy,” which thoſe, with whom 
they were concerned in buſineſs, could not know; 
after which, they continued to appear publickly, and 
to trade, to buy and ſell, to draw, accept and nego- 
tiate- bills, of exchange, and to pay and receive money 
on account thereof, in the cuſtomary way, and as 
openly las if they had fill been ſolvent perſons, and 
had not become Bankru pts OE 


Ibis was an evil which neceſſarily ſprung from 
che invention of ſpecific acts of Bankruptcy. The 
unjuſt Inſolvent would naturally have recourſe to an 
expedient;-which ſo certainly would enrich himſelf 
and defraud others. Such a device effectually 
avoiledevery-intermediate' tranſaction; for, at the 
Inſtant when an act of Bankruptcy was committed, 
the trader ccaſed in law to be competent to execute 
any of theſe tranſactions. The natural conſequences 
were, an immenſe diſeouragement to trade, and an 
alarming prejudice to credit. To remedy theſe cvils, 
which, we may ſafely affirm, never ſatisfactorily can 
be prevented, ſo long as a neceſſity for ſpecific acts 
of Bankruptcy ſhalt continue, the ſtatute the 19 
Geo. II. c. 324 was made. By this it was, enacted, 
That no perſon, really and nd fide a Creditor of 
any Bankrupt, for or in teſpect of goods really and 
bond ide ſold to him, or for ot in reſpect of any bill 
of exchange really and bond fide dtawn, negotiated, 
or accepted. by ſuch Bankrupt, in the; aſl an or- 


dinary coufſe of trade and dealing, ſhall be iable to 


refund to the aſſignees any monies fairly received by 
him, before notice of his becoming Bankrupt, or of 


His being in-.inſslvent-errcumſtances, oP 
At ther ſame time: when this provifion was made, 
the legiſlature--raok the opportunity of ſettling a 
doubt which had lately ariſen. As merchants and 
other traders frequently lent money on bottomry, or 
; : LoL 0947: (41 Ut ai 
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at reſpondentia, and c cau 15750 their ſhips; and the goods 


ad merchandizes loaden thercon,, to be infured; 


when commiſſions of Bankruptey iſſued againſt the 
obligor i in ſuch bottomry, or reſpondentia bond, ar 
againſt the under writer i in ſuch aflurance, prior to 


the loſs of the ſhip or goods, it had been made a 


queſtion, Whether; the obligee or the aſſured ſhould 
be permitted to prove their debts, or to receive any 
dividend under the commiſſion. The legiflature 


adopted that deciſion, which common ſenſe and na- 


tural juſtice had dictated. It was declared, That 

ſuch, obligees or aſſured ſhould be permitted: to 

claim, and, after the contingency ſhould happen, to 

Bal their debts, and to receive a dividend of the 
aukrupt's eſtate *. 

The buſineſs of Certificates, which ball 3 
attracted the notice of parliament, again employed 
its attention in the year 1751. It had been diſco- 
vered, that many abuſes had been committed by 
Bankrupts, and by perſons, who, with their privity, 
had attempted to prove fictitious and pretended 
debts under Feen ons, for the purpoſe of enabling 
them to 155 their conſent to the Bankrupt's tertifis 
cate. revent this practice, Which naturally 
enoug b Top 


caution, will never be prevented ſo long as that 
footing ſhall continue, it was enacted, by the ſtatute 
the 24 Geo. II. c. 57, $ 9. That if any b ſhall 
ſwear to a fictitious debt, and ſhall, in reſpect theres 
of, ſign the Baukrupt's certificate, the certificate 
(hall Te void, and the Bankrupt ſhall not be difi 


charged, nor ſhall he receive any allowance, unleſs 


he ſhall diſcloſe the fraud, ang object to the ro 17 
of 1 We. DA 


9 Stat, 19 Geo. TR e. 3%; V2, 


A 3 : Such. 


from the footing on which certificates 
had 8055 placed, and which, in ſpite of every pre- 
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Such were the partial, and ſurely inadequate, pro- 
viſions which the legiſlature hought fit to make, 
for the prevention of thoſe evils to which the crude 
and ill-digeſted ' code of. Bankruptcy had given riſe, 
Sometimes ſevere, ſometimes merciful, now vigi- 
lant, then remiſs, ever inattentive to the great prin- 
eiples by which the conduct of legiſlatots ſhould be | 
regulated they preferred the ; timid policy of pal- 
liating occafional miſchiefs, to the wore daring line 0 


\ j 


of reformation, ta an inquiry into original princi- | 
ples, by which alone a perfect and lafting cure of | 


this invererate/diforder can be effected. To what | 

can we attribute this conduct, fo pernicious to com- 
mere: and to credit? Reyerence for our rulers for- 
bids us to reply. Of this we are certain, that it was 2s 
not owing to the ſilence of the people, or to any | 
want of complaint or of importunity. Repeated 


applicatibns, as we have ſeen, were not wanting; | 
and, in tho year 1759, another attempt was made, by 
the unhappy ſufferers under theſe laws, to obtain re- , 
dreis; aug to procure relief. beste, not. | 
In that year a petition was preſented to the Houſe | 
of Commons by a number of Bankrupts, on behalf if 
of itheraſelves and their fellow- ſufferers. By this 10 
N they alledged, That having been declared Bankrupts, 5 
and having ſtrictly conformed to the Bankrupt - laws, 10 
by a ſurrender of their all upon oath, for the bene - 5% 

fit of their creditors; they had nevertheleſs, through 8 
the miſapprehenſion of ſome of their principal cre- 22 
dlitors, been refuſed their certificates ; that, as the 765 
law ſtdod, they had no probability of relief; that, 1 
in conſequence of ſuch refuſal, ſeveral of the peti- 39 


tioners had been neceſſitated to abſcond, while others 
had been thrown into priſon; that they were under 
the particular hardſhip of an ineapacity of receiving 
any benefit from an inſolvent act; that they con- 


ceived, the power of refuſing a certificate, which 
4: "Was 


* - v 
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#i\ 


Was veſted in creditors: was en on a a pieſump- | 
tion that (ſuch power would be tenderly and but 


ſeldom exerciſed, and then only in notorious caſes ; 
but that the great inereaſe in the number of Bank- 


rupts within the laſt two years, and the ſmall pro- 


portion of thoſe who had been able to obtain their 
certificates; had made it more than probable, that 
the power bad! been exerciſed for cruel and unjuſt 
purpoſes, and conttary to the meaning and intention 


of the legiſlature: They concluded, ee ee 


their miſerable ſituatiou, which was ſuch that moi 
of them, with their deſolate families, mutt inevitably 


and ſpeedily periſh, unleſs timely relieved: by the in- 


terpoſition ' of parliament: they therefore prayed, 
that the Houſe would take their very compaſſionate 


caſe into confideration, and Would: . en re- 
lief x. 10 „31. 4 Wore. 


Very ſhortly e 2  Ocnieyitese'; was ap- 
pointed to conſider of the laws relating to Bankrupts, 
and to report their opinion thereon to the Houſe. 


To the eonſideration of ny -m_— the foregoing | 


petition was referred . 


On the ſecond! of Jene Ming: the Cometittce 


made their report. This report, which is extremly 
voluminous; contains a number of inſtances of the 
cruelty and impoliey of the Bankrupt ſyſtem, {Of 
tbeſe we will not enter into a detail- To him, Who 
wiſfhes to expatiate 0 ſo:meldncholy a ſubject, the 
Journals ef the Hduſe of Commons will afford an 
arnple field R We are more particularly intereſted 
min the: conficeratian of the other part of this report, 
wWhiek contains the examinations of ſeveral Commiſ- 
foners of maar for the . of Mr tg 
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the cauſes of the exiting gvils,, and of receiving 


hints of amendment. 11 5 
Mer. Capper mentioned he! circumſtance, of the 
Bankrupt eſcaping from the penal conſequences of 
the ſtatute the 5 George II. by an enlargement of the 
time of his {urrendering, He was of opinion, that 


e Dee 5 
the buſineſs of joint and ſeparate Commiſſions might 


be better regulated; and that the ſame might be 
done, at a lcts expence, under an act of parliament, 
which was done by an application to the Great Seal. 
He ſubmitted, whether Bankrupts ought. to have 
their certificates, . unleſs they had been in trade 
twelve months at leaſt, or unleſs they ſhould. diyide . 


twelve ſhillings in the pound. 
Mr. J. 


1 - 


ruptcy ſhould be confined to ſome ſmall period of 
time anterior to the ſuing out of the Commiſſion ; 


that no Bankrupt ſhould be at liberty to prefer any 
Creditor on the eve of a Bankruptcy ; and that new 
Commiſhoners might act without the expence of a 
Tenewed Commiſſion. He thought that no. certifi- 
cate ſhould be allowed until after à dividend; that, 
in caſe a Bankrupt ſhould be fo cixcumſtanced as to 
be unable to finiſh his examination on the forty- 


ſecond day, a power ſhould be veſted in the Great 


Seal, or in the Commiſſioners, to enlarge the time, 
He alſo propoſed, that, if the Bankrupt ſhould not 
ſurrender until the laſt day, he ſhould. be compelled 


to ſurrender at ten o'clock in the forengon ; and that 
a Bankrupt in execution ſhould be brought up for 


his examination on the Commiſhoner's warrant, 


Mr. Green thought, that, if a Creditor ſhould re- 


fuſe to ſign a certificate, he ſhould be obliged to 
make his objcction, within a certain time, before 
the Commiſſioners; who, if they ſhould think the 
objection unreaſonable, ſhould; have it in their power 
to oyctrule it, and to grant the certificate, He was 
; 3 ; Res a 
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of opinion, that certificates ſhould be reſtored to the 
footing on which they had been left by the ſtatute 
4&5 "Anne; ; and that the expence of obtaining cer- 
tificates thould be defrayed out of the eſtate, or fromm 
the Bankrupt's allowance. Hle mentioned as bard- 
ſhips, that the aſſignees ſhould have it in their power 
to refrain from making a dividend, until compelled 
by the Great Seal; and that, before any certificate i is 
granted, the effects were often divided, to prevent 
the Bankrupt from having the benefit of his allowW- 
ance. For theſe hardſhips, however, he offered no 
remedy. He propoſed, laſtly, ' for the caſe of a 
Bankrupt's bail, that, where a Bankrupt 1 is detalued 
in cuſtody at the ſuit of a Creditor, he thowld be 
diſcharged by the Court, on producing the Commit- 
_ and Proof of ſuch Creditor having prov; ed his 
debt? 

Such were the propoſals for a kerri ut this 
Code, which were ſubmitted to the Committee.” E= 
theſe it will not be very hazardous to pronounce,” 
that they were incompetent for the intended pur- 
poſe. They » went, upon the idea, that the original 
principles, on wich this ſyſtem of laws was founded,” 
were either juſt, or ſuch as could not eafily be me 
3 Whether this idea was well- founded, e 

ave already had fome occaſion to ſee: in the ſabfe-* 
quent part of this work, we ſhall tfeat” mote fully 
upon that ſubject. At preſent it may be ſüfficient“ 
to inform the readet, that, after all the pains which 
had been taken, and aftet all the evidence which 
had been laid before this Committee, the whole buſi- 
neſs ended in nothing. On the very day when this 
report was read, rhe parliament was profogued, and 
the project of reforming the Code of Bankruptcy has 
nexer fince been reſumed. © ND oh 

One regulation has however been mate, Wikies 
does great "honour to'mBdett TegMarors, as it asu 
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mans, 5 inst ſuch wileged trader, and, to ſerve 
e e e Ad Meth por 


after an affidavit of the debt being filed, pay, ſecure, 


or compound for, ſuch debt to ft ſatisfaction of 


the creditor, or enter into a bond in a ſufficient ſum, 
and with two ſufficient ſureties, to pay ſuch ſum as 
ſhould be recovered, with the coſts, he ſhall be ad- 
Judged a Bankrupt from the time of the ſervice of 
the ſummons; and any Creditor may ſue out a Com- 


miſſion againſt him, and rm 28 as againſt any 


other Bankrupt. And if day N . ileged trader 
ſhall commit any ordinary act of nkruptcy, he 


ſhall be hable to a Commiſſion, and the Commil-. 


ſioners ſhall proceed againſt him as againſt any other 
Bankrupt, notwithſtanding his privilege. 

Thus have we deduced the hiſtory of the Bank- 
rupt Code, from the earlier times of our conſtitu- 
tion to the preſent. The reader will now be enabled 
to judge of its expediency, and to determine upon 
the propriety of thoſe alterations, to the conſidera- 
tion of which we now proceed. Something, we 
may; be aſſured, is defective in the principle of theſe 
laws, otherwiſe the effects they have produced could 


not have been ſo e to the intentions of the 
| law- 


ſthint & 6“ montt 8 after foch perſonal ſervice, and 
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lawemakers. They are Tevere; they encroach vio- 
lently on the conſtitution. and the rights of the ſub- 
ject: but they are ineffectual ; they are deſpiſed by 
thoſe” whom they were intended to reſtrain; they are 
become the inſtruments of fraud. Better would it 
be' for this. country that no ſuch Code exiſted, than 
that its operation ſhould be ſo perverted. When 
the ſeverity of an inſtitution is directed by the hand 
of wiſdom, the citizen may forget, in his private ad- 
vantage, the'aberration from the conſtitutional law; 
but, in proportion as ſanguinary ſtatutes are imper- 
fect, or are impotent, they will be trampled upon; 
the inſtitution, which was framed for the protection 


of virtue, will become the miniſter of iniquity, and 


. * 
LJ 
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the deſtruction of Credit and of Commerce. 
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FT JAVING thus deduced the Hiſtory of Inſol- 


vency in this country, through its ſeveral _ 


branches, from the period of remote anriquity to the 
preſent time, we now arrive at that laſt portion of our 
work, without which all that has already been written 
would prove no better than an idle and uſeleſs diſ- 


quiſition. To trace the legal policy of our fore- 


tathers through a ſucceſſion of ages, to diſplay the 
gradations from rectitude to error, or from cruelty to 
benevolence, may fulfill the purpoſes of the ſtudent, 
or may gratify the curioſity of the inquiſitive reader. 
But when ſo much is at ſtake, when the intereſts 
of our country, when the cauſe of humanity, call 
aloud for ſome alteration in a ſyſtem, allowed on all 
hands to be corrupt and erroneous, to ſtop here 
would be to defeat the real object of ſuch an enquiry. 
It is not enough to know that we are wrong. The 
conſciouſneſs of error ſhould awaken our minds to a 
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reyicw of the ſpecific.cauſes of our improper conduct, 
and to an inveſtigation of; thofe means, which may, 
moſt probably, enable us to extricate ourſelves from 


our preſent difficulties, , When we once know. the 


a on 


extent of our deviation, when we. are enabled to trace 
up our evils to their real cauſes, it becomes leſs dif- 
ficult to form a new ſet of regulations; in which we 
ſhall at leaſt experience e ee e the cer- 


to be a victim, while the diſhoneſt Bankrupt triumphs 


and ,pot nds bad, pugbt to be accounted an 
-uſelct; member of 


the ſtate,” Be his endowments 
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either mental or Bodily, he may be brought to con 
tribute to.the general's; d! t in a 800 not only 
no diſtinction is made etween the virtuous and the 
rofligare,, between the honeſt and the fraudulent, 
ut all ts Lk itants are indifcriminatel coufHned, 
and ptecluded om diſcharging the firſt of all duties, 
that of an induftrious and "uſeful citizen.” After what 
has already been ſaid” upon this ſubjeet, 0 enlargy 
upon it here were tautology, a 
Nor is the preſent ſyſtem of Lg cy leſs nave 
to objection. We have ſeen that it its' Hſe from 
no ſettled principles. As new fraud. 5. preſenp f them- 
| ſelyes, as the exiſting laws were found inſuthcient,' or 
as bad men became ex erienced to. evad them, new 
ſtatutes were made. he orig inal. ge ect however 
continued, and with it all its fare, though inevitable | 
conſequences. The le iſlature 1 in v vain ttempted to 
reſtrain abuſes by partia and i erfect proviſions; 5 
whereever they felt an immediate evil, they applied 
occafional remedy, they laboured to correct an ef. 
fect, when they ought to have enquired into the 
cauſe. The conſequence of this injudicious conduct 
has been ſuch as might reaſonably have been ex · 
pected from it. The Bankrupt laws, inſtead of de- 
terring the iniquitous, or of intailing a certain 
niſhment upon their offences, have been Converted 
into a means, of protection, and are become an engine 
of villainy. and deceit. Fraudulent and defigning 
men Found lms diffculty in 7 5 # looſe — 5 
tion; they cl athed their artifices in ſuch a diſgui 
as to eſcape ths hand of the law. By % we 
attempts of. à few having been ſucceſsful, others 
were encouraged to follow and to refine upon their 
example. The contagion became general.” Bank- 
, Tuptcy was found not {ſeldom to' be more profitable 
"than upright dealing. The fair trader muſt fun great 
. Tiſques, and can become rich but by flow « 10 
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hazard may be àvoided, ach 
be acquired by one firf etre, than Cduld, in 1 | 
common courſe of buſineſs, have oy accumulated 
after'a life of honeſt induſtry. No foonet was this 
ſecret known, than fraudulent Bankruptties grew up 
into, a reg ular f ſtem. T here ate found men, to 
whom fraud «nd p 

profeſs it as a ſcience. By the cet PE of theſe 
abandoned characters, any man may ſecurely violate 


the faith of commerce and the laws of his country. 


He may engage in an extenſive trade, he may rob 
his fellow citizens of their Es eb + bur the juſtice 
of the nation cannot reach him, urrounded with fabri- 


7 cated books and fictitious creditors. Secute of a 


majority both in number and in value, he may be- 
conie in fact his own Aſſignee; he may appropriate 
to himſelf what proportion of his eſtate he pleaſes; : 
he may inſure à Certificate, and may a ain begin the 
world, cleared of all his debts” and affſuent with the 
ſpoils 'of his honeft and injured creditors. | 
Such are the outlines of the Inconveniences atten- 
dant upon the preſent ſyſtem of Inſolvency. Let us 
non / enquire into the Cauſes, to which theſe enormi- 
ties may probably be attribute. 
- Firſt of theſe which attracts out notice is of a 
ry general nature. As it is in fact the foundation 
of all thoſe evils we have mentioned, it behbves us 
in the firſt place to afford it our attention. The Cauſe 
to which we” allude is the ftriking diſtinction made 
between Debtors Bankrupt and Not Bankrupt. This 
diſtinction, as we have ſeen, was firſt eſtabliſhed in 


the year 1570, and has continued froth that time un- 


interruptedly to the preſent. It atoſe from the anxi- 
ous'defire of the legiſlature to reſtrain fraud; and it 
was taken up as the moſt obvious experiment which 
een itſelf, ** it certainly was not the moſt 

eligible 
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eligible Per might, have been adopted. The ex- 
E more than wo centuries, has doubtleſs 
en ſufficient. to aſcertain its propriety. If it has 
been productive of advantage, lev that advantage be 
produced ; let us know how, and where the commu- 
nity has been benefited by it. Has fraud been pre- 
vented ? Has commerce; been ftrengthened ? Has 
credit, either public, or private, been promoted? 
Has the number of Bankruptcies decreaſed ) If theſe 
queſtions can be änſwered in the affirmative, then 
may we grant that ſuch. a diſtinction ig judicious. 
But, if the general voice of the public, if the repeated 
declarations of parliament, if the daily experience of 


mankind, and if overy new publication of a Gazette, 


demonſtrate the contrary, our predilection in favour 


of an eſtabliſhed ſyſtem, muſt” not be permitted to 


pervert. our reaſon. On evidence; fo. ſtrong and. ſo 
concluſive; we might perhaps be warranted in roſting 
the queſtion. But there are orher arguments in fa- 
vour of our propoſition, not lefs forcible, though leſs 
generally obvious. Iwo of theſe are extremely)ma- 
terial, and require ſome ſhare of inveſtigation, 41/2: 
| A Diſtinetion of this nature is contradictory toithe, 
g principles of Reaſon and Natural Law. In every 
ind of traffic, in every transfer of property, except 
in the caſe of Gifts; there is a condition, either ex- 
preſſed or implied, for an adequate compenſation, 


This condition takes place inſtantly, though its ope- 
Ta may be ſuſpended, according to the agreement 


of the parties. The vendor or the lender acquires 
an immediate right to a return of goods or of money; 


the vendee or the borrower becomes: ſubject to that 


claim, and is bound to, diſcharge it. This being the 
caſe in all matters of contract, the mode of recover 
ing roperty ſo due ought in all caſes to be el 


by the ſame 1 g The eſſence of the contract 


nature of the Property advanced, not 
from 


wiſes from t 
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from the ſituation of the botrower or of the lender. 
Whether a man be in trade or not, if he takes up 
goods or money, and negle&s or refuſes to pay for 
- <>: he is guilty of an offence ; and, in the eye of 
reaſon and of juſtice, the offence is ſtill the ſame, 
whether it is committed by a trader or by any other 
perſon. It therefore ought to be puniſhed in the 
ſame manner, and the proceſs in both caſes ought to 
be the ſame. In all matters of a criminal nature, 
this rule is conſtantly obſerved. If a murder has been 
committed, or if a bank-note has been forged, no 
enquiry is ever made into the ſituation of the male- 
factor. The law looks no farther than to the crime 
itſelf; and the ſame proceſs and the ſame puniſh- 
ment attend upon its commiſſion. In all civil inju- 
ries 4 fimilar rule js obſerved. It is never aſked, 
what is the fituation of a treſpaſſer, or to what order 
of men belongs the breaker of a cloſe? It is enough 
that the defendant has acted illegally ; the law takes 
its courſe, and the ſame juſtice is done to all mankind. 
Jo go ſtill farther. —What is the proceſs of the 
Common Law in all caſes of failure to diſcharge theſe 
very conditions? Any man, of whatſoever ſtation, 
is at liberty to purſue his debtor for a breach of con- 
tract. No enquiry is ever made into the circum- 
. ſtances of either party. An action of debt or of 
covenant may be brought equally by a trader, as by 
any other man; and whether the defendant is a 
trader or not, he is equally liable to the juriſdiction 
of the court, and to the operation of the law. What 
then is the principle on which this proceſs is ground- 
ed Not any partial diſtinction of rank or fituation, 
but ſolely the conſideration, that a. contract, which 
ought to have been performed, has been broken. | 
Me ſee then that, in all other caſes, the rule which 
we have laid down is religiouſly adhered to. Why 
it was departed from in this fingle inſtance, can be 
| 1 accounted 
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accounted for only upon the ground at which we 
have already hinted. Partial inconveniences hav- 


ing been experienced, the legiſlature applied a par- 


tial remedy. It appeared more eaſy to correct an 
immediate abuſe, than to recur to that original prin- 
ciple, which, had it been properly inforced, would 
have prevented a renewal of the evil. | 
Imperfect as this method was, it has conſlantly 
been purſued by ſubſequent legiſlators. Conſcious 


as they have all along been, that ſome radical defect 


muſt have exiſted, by which their unremitting efforts 
have perpetually 'been baffled, it is ſurprizing that 
they ſhould ſtill have gone on in the ſame manner, 
evermore repairing a tottering and inconvenient edi- 
fice, when, at half the expence and trouble, they 
might have built a new one, commodious and adapted 
to every purpoſe of general utility,” To the reaſon 
already aſſigned for this impolitic conduct, we may 
perhaps add another: an idea that ſome peculiar 
care was eflential to the protection of Commerce, 
and that, conſequentiy, ſome peculiar code to regu- 
late its miniſters was alſo neceffary. This is a doc- 


trine generally advanced, and as generally received. 


So little do we feel inclined to ſubſcribe to it, that, on 


the converſe of this propoſition, we preſume to ground 


our fecond argument in distavour of this partial 


diſtinction. 


The Bankrupt Laws are Svigdently Ee to 


compel traders to be honeſt, and to diſcharge to their 


creditors thoſe debts which "they juſtly owe... Praiſe- 
worthy @&s this intention may be, it yet is ur 


but half of that object, which ſhould have engage 
the attention of the legiſlature. Through the whole 
of theſe laws, Inſolvents are conſidered as Criminals; 
the firſt proceſs is an Execution of the higheſt nature, 
without a permiſſion given to the object of it to hear 
or to object to the allegations on which it is founded. 
However 
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However well this may be calculated to repo the 
frauds of traders after an inſolvency, the regulations 
contained in this peculiar code hold out no protection 
to them againſt the dangers of that ſituation. The 
ſeverity of theſe inſtitutions may poſſibly prevent the 


miſconduct of an Inſolvent, after the Commiffioners 


have declared him a Bankrupt. By doing this, they 
undoubtedly do a great deal; but they ought to do 
more, they ought to protect him from becoming a 
Bankrupt ; they ought to enable him to carry on his 
buſinels, and to ſteer clear of thoſe ſhoals, on which 
to many honeſt and induſtrious tradess have been 
wrecked. If a man is determined to be diſhoneſt, 
the definitions and the threats of an act of parlia- 
ment will not convert him. But if he is poſſeſſed of 
integrity, if he wiſhes, to diſcharge his duty to his 
creditors, the law ſhould aſſiſt his endeavours, and 


ſhould ſupport his reſolution, Unleſs traders and 


their debtors are put upon an equal footing, unleſs 


the former can be impowered to compel the payment 


of debts due. to them, as readily as their, creditors 


can proceed, againſt them, the ſcales will not be 


equally balanced. How can a trader, who is under 
a neceſſity of parting with bis goods upon credit, 
carry on his buſineſs, or diſcharge his engagements 
with punctuality, unleſs ſome method ſhall be deviſed 
of affording him an opportunity of recovering their 
value, in ſome more certain, more expeditious, and 


leſs expenſive way, than the ordinary judicial proceſs 
affords? It is well known. that an action at law is 


both tedious and expenfive; a conſiderable time 
muſt clapſe from its commencement to the conſe- 


quent execution. But this interval, may prove de- 
g compellable 


ſtructive to the Trader. He is all along 


to anſwer the demands of. his creditors ; if he docs: 
not, a Commillion of Bankruptcy will prove the in- 
efitable attendant upon his IACAPICHY Such is the 


melancholy 


ane a a 
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melancholy ſituation of all thoſe perſons, who are at 
preſent expoſed to the influence of the Bankrupt 
Laws. The operation of this ſyſtem, thus injudici- 
ouſly framed without an attention to the principles 
of juſtice, and from a wrong idea of the intereſts of 
commerce, has now taken a very unfortunate turn. 
Avowedly calculated to protect the fair dealer, and 
to coerce the fraudulent, it is become an inſtrument 
of oppreſſion towards thoſe whom it ought to be- 
friend, and the means of extending, through every 
branch of commerce, the wideſt corruption and the 
moſt ſhameleſs deceit. | 

We would therefore ſubmit it to the readet, whe- 
ther this ſtriking diſtinction between Debtors Bank- 
rupt and Not Bankrupt is not one leading cauſe of the 
Inſufficiency of the preſent ij ſtem. There are how- 
erer a variety of other cauſes, originating principally 
from this diſtipction, which have contributed greatly 
to produce thoſe effects, of which the nation ſo loudly 
and ſo juſtly complains. 

The firſt of theſe is the practice of Impriſonment 
tor Debt. Artentively as we have already conſidered 
this ſubject, we will merely mention it here; with 
this further obſervation, that our daily experience 
may convince us, that debts are ſeldom paid by im- 
priſonment. Our almoſt annual W 1 Acts are 
alone a proof. 


The ſecond Cauſe, to which the Infuſficiiney of 


our preſent ſyſtem is owing, is the Secret Method 


employed in the Opening a Commiſſion of Bank- 


ruptey. To prove this, it will firſt be neceſfary to 
ſhew what that Method is. | 
When the creditor of any trader is reſolved to take 


out a Commiſſion, he makes an Affidavit of his debt 


before a Maſter in Chancery, and enters into a Bond 


ro the Great Seal, in the penalty of Two Hundred, 


Pounds, conditioned to ſubſtantiate his debt, and to 
l 1 5 prove 
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prove the party Bankrupt. The Commiſſion is then 
made out, is ſigned by the Chancellor, and is ſealed. 
Three of the Commiſſioners to whoni it is directed 
are ſummoned to attend at a Coftee-houſe, where 
they aſſemble in a private room, and where they are 
met by the Solicitor, the Meſſenger, the Petitioning 
Creditor, and the witneſſes to the trading and to the 
act of Bankruptcy. Here the Commiſſioners receive 
an ex parte evidence, in an affair to which they were 
the moment before entire ſtrangers. The Petitioning 
Creditor {wears to his debt, and one or more witneſſes 
ſwear to the other preliminarics. If their depoſitions 
are ſuthcient, the Declaration of the Commiſfioners, 
that they find the party Bankrupt, neceſſarily follows. 
This is ſucceeded by a Warrant directed to the Meſ- 
ſenger, authorizing and commanding him to enter 
and break open the houſe of the Bankrupt, and any 
place where his property is, or may be ſuſpected to 
be; to ſeize and detain all his ready money, furni- 
ture, goods, property, and books of account: and it 
is likewiſe followed by a Summons directed to the 
Bankrupt, requiring him to attend at Guildhall, on 
the three days appointed for his appearance. 

To this method an obvious objection ariſes, from 
the ſecrecy and haſte with which this important bu- 
fineſs is tranſacted. The Affidavit is made, the Bond 
is executed, and the Commiſſion is ſealed without 
the participation of any perion, except of the neceſ- 
ſary officers, the Petitioning Creditor, and the Soli- 
citor. The whole of the ſubſequent proceſs is 
equally myſterious. To the Bankrupt himſelf, of 
all others the moſt intereſted party, no notice 1s 
given; the firſt information he can receive is by the 

arrival of the Meſſenger and his. attendants at his 
houſe. But is this agreeable to the conſtitution and 

to the laws of this country? Is a man to be tried, 

to be condemned, to be. puniſhed, without a cr 
| | | ledge 
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ledge of the accuſation brought againſt him, without 


a liberty of conteſting the evidence of his accuſers, 


and without an opportunity of being heard in his de- 
tence ? If a common action of the moſt trifling na- 
ture is brought againſt a man, he has a right to a fair 
and open trial; he is intitled to croſs-examine the 


witneſſes of the Plaintiff, to produce his own, and to 
tell his own ſtory. Why then is this common privi- 


lege to be denied to an Inſolvent? It is no trifling 
matter to a trader, to have his houſe broken open, 
to have his effects ſeized, or to have his books and 
papers ranſacked and peruſed. His fame, his for- 
tune, the very exiſtence of himſelf and of his family 
may depend upon it. Why then 1s he to be de- 
prived of that right of knowing the accuſation, and 


of 2 it if he is able, which is not, which 


cannot be refuſed to the moſt atrocious malefactor? 
Is Inſolvency more criminal than Felony? Is it more 
horrible than Murder? Yet to the Felon and to the 


 Murderer this ineſtimable privilege is not denied. 


Nor is it to be alledged in vindication of this prac- 
tice, that, unleſs ſuch ſecrecy is obſerved, the object 
of the Commiſion would oftentimes be fruſtrated, 
This argument might be carried, with equal juſtice, 


to very dangerous lengths. There is ſcarcely a mode 


of action known to our courts, in which the Plaintiff 
would not be pleaſed to have an execution as his firſt 
proceſs; it would undoubtedly be very convenient, 
and would admirably anſwer the purpoſes of Op- 
preſſion. But the voice of Law, the voice of Juſtice, 
proclaim the iniquity of ſuch a proceeding. We can 


compare it to nothing ſo aptly as to the Lettres de 


Cachet uſed in France, which are iſſued privately, 
and where an impriſonment in the Baſtile 1s the firſt 
notice which the miſerable victim of tyranny receives 
of his proſecution. | OI 

e Line, 3. N SE 


PP 6917 Ar rt nn raya nin = <a EET PIs 


8 


Ir — r . Ar TO PAI 


— 8 
. — —— 14 
8 > — 
9 238 


tou 22 EY 425 
A 


e we 85 
: — uw Us 8 1 * * * * 


a Ty 


Cntr ons K 
$54 2 r 


r 
. — e * 
NY. we LY 


326 CONSIDERATIONS ON THE 


There is another objection to this proceſs, which: 
ought to ſtrike very forcibly the mercantile part of 
the nation. As the law now ſtands, it is in the power 
of any abandoned wretch, to blaſt the character and 
to ruin the fortune of the molt eſtabliſhed merchant, 
without incurring the hazard of detection, or the 
riſque of puniſhment. - If his conſcience is ſufficiently 
callous to diſregard the criminality of perjury, there 
can be no obſtacle to his ſuing out a Commiſhon, 
either in his own or in an aſſumed name, againſt the 
firſt merchant on the Exchange of 1 ondon. Neither 
the Secretary, the Chancellor, nor the Commiſſioners 
can dilcover the fraud; they are obliged to iſſue and 
to execute the Commiſſion. What are the conſe- 
quences of it? Ihe unſuſpecting victim of an abo- 


minable conſpiracy may in an inſtant, in the full tide 


of fame and of proſperity, be turned out of his houſe ; 
his effects, his books, and his moſt valuable writings 
may be ſeized. His name may be branded with the 


epithet of Bankrupt throughout Europe, and his re- 


putation may receive a mortal wound. For all this 
he can have no other remedy, than a Petition to the 
Great Seal to ſuperſede the Committion, or an Action 
at law to recover damages. But are theſe an ade- 
quate compenſat? on? Let us ſuppoſe that ſuch a 
Commiſſion is taken out at the beginning of the 
Long Vacation, that a ſufficient debt and a poſitive 
act of Bankruptcy are ſworn againſt a Trader, The 
courts are then ſhut; they continue ſhut for three 
months. During this interval, his petition cannot be 
heard, his action cannot be tried. He remains with- 
out relief, without a vindication of his character; 


his effects are in the hands of his enemies, he conti- 


nues ſubject to all the ſevere penalties of the Bank- 
rapt Laws. That ſuch things may be done, that 
they may be done without a poſibility of puniſhing 
the offender, i: is but too — Thoſe gentlemen, 
who 
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who are converſant with the Court of Chancery, can 
produce various inſtances, So far has this iniquity 
been carried, that even againſt perſons unconnected 
wich buſineſs, againſt private country gentlemen of 
unimpeached credit, and of perfect ſolvency, ſuch 


Commiſſions have en itlued and have been exe- 


cvted. It is no more difficult to ſwear that they are 
Traders, than it is to ſwear that a ſolvent Merchant 


has committed an act of Bankruptcy 5 and in both 
caſes, it is equally impoſſible to diſprove the charge, 


when the perſon accuted knows not of the accuſation. 

The third Cauſe of this Inſufficiency ariſes from 
the liberty now given to Creditors of chufing their 
own Aſſignees. 

No two things can be more perfectly diſtinct from 
each other than Theory and Practice, particularly in 
thoſe caſes where the intereſts or the paſſions of man- 
kind are concerned. It undoubtedly appears highly 


equitable, that thoſe perſons, for whole immediate 


ſake the Commiſſion iſſued, and to whom the eſtate 


of the Bankrupt is become liable, ſhould have the 


liberty of ſelecting from themſelves one or more per- 
ſons, to recover and to manage it. Such was the idea 
of the law- makers, and ſuch would probably be our 
idea, had not experience ſufficiently ſhewn the dan- 
gerous evils which ariſe from it, and the very impro- 
per uſe which is but too often made of it by the de- 
ſigning and the fraudulent. Inſtead of anſwering 
that wholeſome purpole for which it was intended, it 
is now become the moſt formidable engine for the 


| purpoles of villainy. The obvious advantages ac- 


cruing to an artful inſolvent from the appointment 
of an Aſſignee, more defirous of confulting his inte- 
reſt than that of his creditors, is obvious. It was 
not Jong before it was diſcovered, that, by a dex- 
terous management, ſuch an appointment could be 


progured. The opportunities which it afforded, of 
X 4 defeating 
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defeating all the puefipſak intended by the. Bankrupt 
Laws, and of inſuring to the Inſolvent a large pro- 
portion of his unjuſtly acquired property, ſoon 
brought it into very general uſe. Repeated experi- 
ments have perfected the fraud; and the right of 
the Creditors to nominate the Aﬀſignees i is become 
the foundation of the com plicated and iniquitous ſyt- 
tem of fraudulent Bankruptcies. | 
As the intention of this part of our work is to 
evince the exiſtence of the evils, conſequent on the 
preſent mode of procedure, it will be proper, in order 
to prove tbe truth of this charge, to give a ſketch of 
the plan frequently purſued by thoſe, who, conſcious 
of the advantages which may ariſe from a fraudu- 
ent Bankrupte) prefer it to an upright dealing, and 
purſue it as their regular buſineſs. Objections may 
perhaps be made to a diſcloſure of this nature. It 
may be ſaid, it is dangerous to point out modes of 
fraud: there are more who are inclined to copy a 
bad example, than there are who will draw an uſeful 
leſſon from it: if it is generally known, that ſome 
artful men have purſued a particular path of deceit 
with ſucceſs, others may be tempted to follow their 
example; the evil will therefore be increaſed, and 
the intereſts of the fair trader may be materially af- 
fected. Should ſuch objections be made, and poſ- 
fibly they may be made by the very men whoſe 
practices we diſcloſe, our anſwer muſt be, unleſs the 
real cauſe of the ditorder is known, unleſs we are 
acquainted both with its origin and with its ſymp— 
. toms, we ſhall be unable to adminiſter an effectual 
a remedy. 7 by diſcloſing the frauds of commerce, 
we may chance to put a weapon into the hands of 
the bad, we put, at the ſame time, a ſhield into the 
hands of the good, by which they may ward it off. 
Beſides, as we ſhall hereafter preſume to offer to the 


public an alteraizon : in this, as well as in other parts 
Ot 
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of the preſent ſyſtem, we ſhall at leaſt be excuſable 
for revealing the exiſting enormities, which are a 
difgrace to this country, and threaten to become-the 
ruin of private credit. That page. cannot be deemed 
hurtful ro mankind, which, with the evil, points out 
the remedy ; which diſcovers the fatal workings of a 
deadly poiſon, and adminiſters an antidote. 

The following, then, is the general outline of a 
fraudulent profitable Bankruptcy. 

To procure ſome degree of credit, is the firſt ſtep 
taken. This is by no means a difficult thing, either 
in town or country, It is very eaſily effected by a 
confederacy, and almoſt as eafily by a ſingle perſon. 
There 1s, however, this difference : if a man engages 
alone in this purſuit, he muſt have ſome capital, 
however ſmall, to begin with; if ſeveral men un- 
dertake it together, they may effect their purpoſe 
without any original ſtock in hand. 

In the latter caſe, rhe method is this. A. B. and | 
C. having ſettled their plan, ſeverally take houſes, 
and aſſume the denomination of traders, at Norwich, 
Briſtol, and London. In order to acquire a ſtock of 
goods, they ſeparately apply to wholeſale dealers for 
ſuch commodities as they require, for which they 
tender in payment bills of exchange drawn upon 
each other at two, three, or four months after date. 
For inſtance—A. in London buys a quantity of 
mercery goods, for which he tenders ſuch a bill, 
drawn upon B at Norwich. The facility with which 
many traders receive ſuch bills is well known. But 
ſuppoſing the wholeſale dealer is ſcrupulous, and 
hefitates to take a bill drawn by one ſtranger on 
another : nothing can be more eaſy than to tender 
ſuch a bill already accepted by B. and perhaps in- 
dorſed by one or two perſons either real or imaginary. 
The unſuſpicious dealer, dazzled by ſuch an accu- 
mulation of ſecurity, and eager to diſpoſe of his 
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commodities, will then "readily accept of the bill, 
and will deliver the goods. B. in the ſame manner 
draws his bill upon C. and C. upon A, Thus all 
the three obtain goods, and launch out into buſineſs. 
During the interval between the drawing of the bills, 
and the day on which they become payable, the 
three traders ſell their different goods at an increaſed 
profit. By. this they are enabled to diſcharge the ſe- 
curities, and, by ſuch an inſtance of their punctuality, 
to obtain a new credit, and to enlarge the confidence 
of the wholeſale dealers. After a time, they adopt 
a new plan. When ſuch a bill of exchange drawn 
by A; upon B. becomes. due, B. (who has then 
eſtabliſhed the reputation of his ſolvency) inſtead of 
making a pecuniary payment, draws a freſh bill on 
C. who accepts it, and pays it at the appointed time, 
By this a great advantage is gained. 'The con- 
tederacy is enabled to traffic for fix or cight months 
with goods which have coſt it nothing: it may ſel! 
them, and make a repeated profit of the produce, 
efore the day arrives, on which the prime coſt is to 


be paid. By ſuch means as theſe, it is obvious that 


enormous gains may be made. But there are others, 
which muſt wonderfully enlarge them. As the ſphere 
of their buſineſs increaſes, the circulation of theſe 
bills increaſes with it. It may be extended to a very 
large circle, and may include a number of honeſt 
and unſuſpecting tracers, When this has once taken 
place, and that it may , yon in a Very tew years 


eſts, the object of the 


confederacy is arrived at its maturity. The utmoſt 


diligence is then uſed, their credit is ſtretched to 
its extent, to obtain money and goods upon the 


credit of theſe bills. As ſoon as they have gotten 
together as much as they can ſo procure, the bubble 
broaks, and the three traders Meeren beconie 


Beakrupts. 
Where 
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Where a ſingle man undertakes this bufineſs, he 


O 
muſt of necefiity have ſome capital, as he cannot 


draw bills. A very ſmall one, however, is ſufficient, 
to induce the generality of wholeſale dealers to give 
him credit. The extravagant manner, in which 


many of theſe perſons live, makes them deſirous of 


getting rid of their goods at any rate. They pre- 


fer the chance of being delayed in the payment, to 
the certainty of keeping them a long time on their 


hands. It is ſurprizing to what an extent this 1s 


carried, and what exceffive credit is often given to 


retail dealers; who are known to have inconſiderable 
capitals. In the year 1778, a haberdaſher in Oxford 
ſtreet became a Bankrupt. It came out in evidence 
before the Commiſſioners, of whom the author of 
theſe pages was one, that he had been, before he 
became a haberdaſher, a porter to a linen-draper, 
that he had married a young woman with about 
3007. With this capital he ſet up in bufineſs, and, at 
che end of nine months, a Commiſſion was taken 
out againſt him. During this interval, he had re- 
ceived goods from wholetale dealers to ſo great an 
amount, that, on the balance of the account, there 
was a charge againſt him of 2500l. 800/. of which 


had been advanced to him by one houſe. Extrava- 


gant as this ill-judged credit may appear, it is un- 
tortunately much too common. The inevitable 
conſequence of it is, that deſigning men will ever 


be ready to make an advantage of it, and to turn to 
the deſtruction of trade that credit which was cal- 


eulated for its benefit. 

When, by ſuch methods as theſe, either a ſingle 
man, or 4 confederacy, have amaſſed a large quantity 
of effects and of money, the next ſtep is to fabricate 
a Bankruptcy. For this purpoſe, the affiſtance of an 
Attorney is abſolutely neceſſary. 
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That into the profeſſion of the law ſome unworthy 
characters ſhould have inſinuated themſelves, cannot 
be thought extraordinary. Where ſo many practi- 
tioners arc admitted, all cannot be good. Indeed, 
where the temptations to be diſhoneſt are ſo ſtrong, 
it is rather to be wondered at that ſo many are honeſt. 
In the number of Attornies, there are many men of 
the moſt untainted principles and of the moſt un- 
blemiſhed honour ; whoſe minds would revolt at the 
- idea of acting in an improper, or in a clandeſtine 
manner. That there ſhould be others of a different 
deſcription, is to be lamented. But from theſe the 
danger to be apprehended is leſs than is uſually 
imagined. The courts are ever watchful to check 
their miſconduct, and their improper practices muſt 
foon be made known ; when they are known, thev 
may be avoided. In proportion, however, as they 
are ayoided and deſpiſed by the virtuous, they be- 
come reſpectable, and of conſequence, in the eyes of 
thoſe, whoſe inclinations and purſuits are fimilar. 
An honeſt Attorney would diſdain the emoluments 
arifing from a ſcandalous proſtitution of his name; 
recourſe, therefore, muſt be had for ſuch purpoſes 
to men of leſs confincd principles and of more callous 

conſciences. | 25 N 
When the aſſiſtance of ſuch an Attorney is pro- 
cured, the firſt proceſs is to fabricate an oſtenſible 
ſet of Account Books, and to procure a ſufficiency of 
Suppofititious Creditors, Were any man, or any con- 
federacy, to procure property to the amount of 
5000/7. by the means abovementioned, they would 
be indebted to an equal amount, and, upon a fair 
diridend, the creditors would receive twenty ſhillings 
in the pound, while the Bankrupt would have 
nothing more than his cuſtomary allowance. This 
would-not anſwer the intended purpoſe. Some dex- 
teriry is therefore neceſſary to give ſuch an appear- 
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ance to the buſineſs, as will beſt prevent a detection, 
and moſt certainly prove advantageous to the Bank- 
rupt. 
A new ſet of books is prepared, with every ſem- 
blance of preciſion and regularity. Here all the 
bona-fide dealings are entered, and with them a 
number of ideal tranſactions with a variety of per- 
ſons, on the balance of which, the future Bankrupt 
takes care to make himſelf debtor to the amount of 
15000. over and above the original 5000. Part of 
theſe appear as book-debts ; for part the trader gives 
bonds and promiſſory notes, or accepts bills of ex- 
change. When this buſineſs is concluded, matters 
wear a very different face. The trader is in poſſeſ- 
ſion of 5000. and appears to be indebted to the 
amount of 20, oo0l. 

It is no more difficult to procure theſe actitious 
creditors, than it is to diſcover a convenient attorney. 
If more than one are concerned, the confederates 
will ſerve for very conſiderable creditors.” The re- 
mainder is eaſily ſupplied from that ſhoal of miſcre- 
ants, who diſcharge the honourable employments of 


common bail, of affidavit men, of bailiff's followers, | 


of of bern witneſſes. 


Preliminaries being thus adjuſted, the crader ſtays at 


home for a day or two, and orders himſelf to be de- 
nied to any creditor. who may call upon him for money. 
In conſequence of this, one of his fictitious creditors 


calls, and is refuſed admittance. An application is 
Immediately made to. the Great Seal, and a Com- 


miſhon iſſues. 

Ar the firſt and ſecond meeting, all the „ 
indifferently, prove their debts. It is eaſy to per- 
ceive, that the majority in value muſt be on the ſide 
of the fictitious creditors. This, of courſe, deter- 


mines the choice, and an Aſſignment of the Bank- 


rupt's property is regularly made, at the ſecond ſit- 
ting, to one or more of his friends. 
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By this aſſignment, the condition of the bond - 
fide creditors becomes like that of the pigeons, who 
put themſelves for ſafety under the protection of the 
hawk. The new aſſignees take pofſefiion of ev ery 
thing, and have their choice of two methods in 
which they may act. They may diſappear, and carry 
with them all the effects of the Bankrupt, to be 
divided afterwards at leiſuxe, according to the terms 
of their agreement. This is ſometimes done, though 
it may perhaps be too dangerous to warrant a fre- 
quent repetition. . Cr they may, at a due time, actually 
make a div idend of the whole. gooo!. among tho 


creditors. I This, as the moſt eligible method, is the 
moſt frequently adopted. Upon this dividend, the cre- 


ditors, whole aggregate demands amount to 20, 0000. 
of courſe receive five ſhillings in the pound. But of 
theſe, only one-fourth has-: any real demand upon the 
eſtate. Theſe creditors will therefore receive 12 gol. 
and the remaining 3750. will go to the others, or, in 
plainer words, to the Bankrupt himſelt. 
Thus we ſce the facility, with which a man who 
ſet out with nothing can retire from a Bankrupey 
with affluence. „After this, can we be ſurprized at 
beholding a broken tradeſman living with a princely, 
magnificence, or at diſcovering, that fraudulent Bank- 
ruptcies are become a regular and ordinary buſineſs? 
can We. entertain a doubt of the impolicy of per- 
mitting Creditors, to chuſe their on Aſſignees, when 
a. uſe is ſo, readily made of it, replete with conſe- 
quenęcs the molt injurious to honeſt traders, and the 
moſt deſtructive to the principles of commerce 


IT The fourth Cauſe of the Inſuſticiency of the pre- | 
fent ſyſtem owes its origin to the power: delegated 


to the Creditors, of ſigning the Certificate ola Bank: 
"This regulation aroſe. from the ſame. Wine of 
eder „ on which che laſt was founded. The; le- 
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giſlature conceived, than none were ſo proper to 
judge, of the good or ill behaviour of the Bankrupt, 
as the Creditors themſelves, the perſons, of all others, 
who were moſt intereſted in his integrity, and the 
moſt expoſed to inconveniences from his miſcon- 
duct. To four parts in five of them therefore, in 
number and value, this charge was intruſted. By 


their ſuffrages, the Binkrupt was to receive his allow- 


ance and his diſcharge, or was to be rpreſutligg! un- 
worthy of either. 


Unfortunately, Ceitificatess are ebecome nds 


of what they were originally intended. The moſt 


honeſt are frequently unable to obtain them, and 
the diſhoneſt are almoſt always certain of procuring . 


them. This perverſion of the legiſlative intention 
ariſes from a radical. imperiection,) in the wee nature 
of a Certificate. 6 8.7 

The object of the Bankrupt wb! is to procure to 


the Creditors the payment of their debts. On this 


principle, the whole proceedings ſhould be regulated, 
and conſequently the Certificate, the concluſion 


of them all; ought not to loſe fight of it. But docs 
the Certificate keep this object in view? No Bank- 


rupt, ſays the ſtatute of George II. ſhall be intitled 


to the benefits of this act, unleſs the Commiſſioners 


ſhall certify to the Chancellor, that he hath made a 
full diſcovery of his eſtate and euere and hath in 


all things conformed himſelf. to the directions of the 
act, and that there does not appear to them any rea- 


ſoa to doubt of the truth of ſuch diſcovery, or that 


it is not a full diſcovery of his property; and unleſs 


four parts in five in number and value of the ere- 


ditors ſhall ſign the certificate, and teſtify their con-? 


ſent thereto, -and to the allowance and diteharge of 


the Bainkrupt. The Com miſſioners are prohibited 
from certifying, until proof ſhall be laid before them, 
by affidavit or affirmation in writing, of the Creditors! 
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having ſigned the certificate. The Certificate evi- 
dently confines itſelf to the Accidents of Bankruptcy, 
while the Subſtance is totally overlöoked. A man 


may comply with alf its injunctions; he may diſ- 
cover his eſtate and effects, he may conform to the 


ſeveral ſtatutes, without paying a diyidend of a penny 


in the pound, nay, without paying any dividendat all. 


Daily experience convinces us, that Certificates are 


frequently figned and allowed before a dividend. 


There have even been inſtances of Bankrupts having 
obtained their Certificates before a laſt examination. 

Other bad conſequences attend the preſent ſyſtem. 
The obſtinacy or the malevolence of a fingle Cre- 
ditor frequently renders it impoſſible for an honeſt 
man to obtain a Certificate. Such inſtances: are not 


uncommon. On the other hand, a fraudulent Bank- 


rupt, ſuch as we have deſcribed, finds no difficulty 
to procure one. It is in his own power to create 


the preſcribed majority, and to fender the pre- 


vention of it impoſſible to his boni-fide Creditors. 
It is owing to this defect, that Bankruptcy is now 
become the common mode of extricating traders 


from the difficulties and embarraſſments, which they 
may have brought upon themſelves by their own. 
improvidence or miſconduct. When a man finds 
himſelf in ruinous circumſtances, when he appre- 


hends the conſequences, which may reſult from his 
creditors becoming acquainted with his ſituation, he 


is naturally prompted” to have recourſe to that 
method, which will at once extricate him from all 
difficulties, and enable him again to begin the world, 
diſcharged of all thoſe incumbrances by which he 
is weighed down. He, therefore, either fabricates 


a fraudulent Bankruptcy, by which he at once gra- 
rifies that defire, and enriches himſelf at the expence 


of his creditors; or, if he has too much principle 


ſuddenly to become a rogue, he ſatisfies himſelf, by 
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prevailing. 
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prevailing on ſome relation, or confidential friend, 
to take out a Commiſſion againſt him. 

That this will ever be the caſe, that the ſyſtem of 
Bankruptcy will continue to be perverted, ſo long 
as Creditors ſhall be permitted to be the "judges of 
a Certificate, and fo long as Certificates ſhall operate 
as a general diſcharge of all preceding debts, cannot 
be doubted. The experience which we have already 
had muſt convince us that, while things remain on 
their preſent footing, no alteration is to be expected. 
Certificates. therefore, ſhould be made to regard the 
real object of the Commiſſion; the power of de- 
termining upon their expediency ſhould be vMfted in 
other hands; and a diſtinction ought conſtantly to he 
made between thoſe who become Binkrupts by un- 

avoidable accidents and misfortunes, and thoſe who 
bring Infolvency upon themſelves by their on im- 
prov idence, profuſion, or diſhoneſty. 

The fifth Cauſe of the preſent Inſufficiency ariſes 
from the Mode of conducting the buſineſs of Bank- 
ruptcies, and from the Perſons who are delegated to 
conduct them. 

Regularity is the ſoul of buſineſs. No court of 
juſtice, no public office, can ſubſiſt without it. In all 
of theſe, f om the higheſt to the loweſt, there are 
proper repoſitories for "their proceedings, and certain 
officers are appointed for the purpoles of preſerving 
their records, and of managing matters which are 
peculiarly committed to them. Why this is not 
equally the cafe in Commiſſions of Bankruptcy, may 
be hard to ſay, But certain it is, in no affairs of any 
importance, is there fo little preciſion, or ſo little 
attention to regularity or to decorum. There is 
indeed an office, in which the proceedings may be en- 
rolled, at the concluſion of the buſineſs. This, 
however, goes but a little way to contradict our 
charge. From the ifluing of the Commiſſion until 
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that. conclybgny 80 the roceedipgs: are kept, by, the 2 
Solicitor; the 1 — 5 eh 4 Meet; at the ſtated f 
periods, when theſe. proceedings, .are, indeed. pro- t 
duced; but at ober, times, they ate thrown, about 4 
the Soljgivor's office, Wit very little of . at reſpect 
Which. is fe: 12 FO, of. Ja great — n 
Nor, indec Frese are produced 9 
at the fittings a. Jule hall, 8. ME £1 Wer es 67 G 
Commiſhoners by any caps ö. cc. Anſtead 1 
of HEDUIG 4. Bankrupt to iv St 15 3 as he has in 
an undoubted. right to do, Sl of theſe, gentlemen ti 
have ae upon themſelyes abſolutely to refuſe. him u 
at pryxilege.; aſfigning at the ſame time a;reaſon, by 
489 er 38. extraordinary, as their prohibition, that, hy 
they wa. nor. permit a Bankrupt ſo to procure ei- al 
dence for. a ſuperceſhon.: of his commiſſion. That he 
5 conduct of theſe gentlemen. cannot be, defended, Fi 
18 "malt. evident. Ey, the law, of Evglan«,..no, frec- 15 
man is to be difleiſed or to be ouſted of his frechold, ſn 
but by the yerdict of his cquals, or by the law ot be 
the land. This law abhors ſecrecy; it gives 0 pe 
every man an opportunity of exculpating chim fell, be 
of diſproving any charge which may be made again! 1 
him. And this rule is general; it i is equally appli- at 
cable to Commiſſions. of Banbruptey, as | t9!; avy 18 
other judicial proceedings., It. . poffible, amore an 
applicable to them, than, to any others. In theſe, from fo 
_ the, nature. of the firſt meeting, the Bankrupt gan no 
have no information of the cha ages brought again ex 
him, or of the ſuſliciency ot- che cyidenee by Which G 
they are ſupported, but by an ipſpection of, the np 
Commiſſion, and of the ſcveral depoſitions on which be 
the Commiſſioners have, declared, h4m-a Bankrupt dit 
To theſe, therciore, he. has. . right to apply; he tio 
has a right to make.uſe of them as a foundation of of 
his application to ſupercede the Commiſſion. It is : 
furcly an extr aordinar 5 ddettine, that ! in A Gai Where ab. 
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an expextion 6f ihe bighelt lgedfe r Abe e the Ken 
procels, "the objeX" of "that execution ſhould! be rer 
tiſed a common privilege; 'Which*fs'never denied c 
a defendant in the moſt ordinary aﬀfion 

From a deſire of rendering the execution of theſe” 
matters as commodious' as poſſible to the inerchapts 
of London, all town Commiſſions 'are tranſacted at 
Güildhall. This is productive of great inconvenience. 
The apartments appropriated to this purpoſe ate 
in general ſmall ; two or three different Lifts are fta- 
tioned at che ſame time in one” of rhem; agd „ hor. 
unkrequently, each of theſe Lifts Has at the fame rinte 
before it two or three Commiſſions in their different 
ſtages. When we'confider the immenſe croyd Wich 
all this muſt neceſſarily occaſion, and thè noiſe, the 
heat, and the confuſion Which fuch & crowd mulk 
create, it will rather appear furprizing that the'Cont- 
miſſioners ſhould be able to breath, than t at they 
ſhould hurry over an unpleaſant buſineſs, and ſhould 
be rejoiced to do it at any rate as expeditioufly as 
poſſible. In füch a chaos of papers and of clamour, 
| how can à due attention be preſerved 7 it may per- 
haps be'faid, that ſuch an accumulation of büſinef 
at one time. is improper: the Commiſſioners ought 
to afford ſeparate days to each Commiffion. Such 
an appointment would indeed greatly obyiate the 
force of our objection; yet ſuch an appointment can- 
not, as things now are Aren ace, reaſonably be 
expected. The diſtance is fo great, the attendance at 
Guildhall interferes fo'materially with the attendance 
upon the courts at Weſtminſter, and with cham- 
ber practice, the fees of the Commiſſioners are fo 
diſproportionate to their labours, that this accamula- 
tion will never be prevented, ſo long „ 
of Bankruptcy ſhall continue on its preſent footing. 
Another material objection likewite ariſes from the 
above circumſtances. Men of experience and of 
abilities are unwilling to take upon themſelves an 
2 em- 
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employ ment, which muſt engage ſo much of their 
time, and which can protiuce 'to-them-1o! little in re- 
turn, It is a very common thing for à Conimiffioner, 
when he: gets: into bufineſs on the cireuit, or in Weſt. 
minſter Hall, to refign his commitiion, as as a ching 
which he: is no longer at leifure to execute. In 
other words," he retires from this buſmeſs at the mo- 
ment when he becomes u proper perſon tu execute 
ir. For, in tranſactions, oh which depend the in- 
tereſts and the. well- doing of the mercantile part of 
this country, na {mall ſhare of ability, of know 
ledge, and of experience, is ſurely neceffary. 
Commiſſions which are executed in the 407 
are ſtill on a worſe footing. Compared with thefe, 
the: confuſion and the imperfectiona of a Town Com- 
miſſion are abſolute regularity and preciſion. It 
were unneceffary to ænlarge on this topic, of which 
many and grievous complaints have frequently been 
made. One circummſtance alone will be ſufficient 
to impreſs on the mind of the reader, an adequate 
idea of the mariner in which they pfaohably mult be 
conducted. A Country Attorney, when he takes out 
' Commiſſion, inſerts the names of his own Com- 
miiffioners- If he is an honeſt man, his choice will 
probably he judicious and refpectable. If he is not, 
or if he ſhould happen to have any particular pur- 
poſe to ſerve, it is not difficult to foreſee what are 
che probable conſerſuences of ſuch a nomination. 
The fixth Caufe, which wer produce in disfavour 
of the exiſting ſyſtem, ariſes\'fronÞthe enormous Ex- 
pence attendant on the proſecution: of: a'Commiſfion 


of Bankruptcy. For this no ſettled tute is eſtabliſhed. 


It, therefore, depends upon the confeicnce'of the folici- 
tot and of the meſfenger, ſubject, until the appointment 
of Affrgnees, to the ſuperviſion of the Commiſſioners, 
anicatierwards to that of a Maſter in Chancery, with- 
out che 85 5 to che amount of the effects to be 
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divided In conſequenee of this, no two bills. are 
alike, and no two taxations can correſpond. In 


3 cneral,: the expences of a Commiſſion, up to the 
e 


cond fitting, amount. to between forty and fifty 
pounds. The ſubſequent expenoes are proportions 
ably great. We believe that in very few Com- 
miſſions the total charge is below 100 J. | 

The ſeventh Cauſe of Inſutficiency.is owing: to "that 


Jooſe:: contexture of the ſeveral Bankrupt Acts, 


which has given encouragement to. thoſe er 


againſt which we have thus born teſtimonù⸗y 

We have ſeen that, by the exiſting lau, el 
puniſhment cannot legally be inflicted on a Bank- 
rupt. We have alſo ſeen, that it is in the power of 
any Bankrupt to releaſe himſelf from the ſeverity! of 
all the denounced penalties, by procuring an enlarge - 
ment of his time. There is another grievance, 


ariſing from the ſame cauſe, which nee a. very 


ſerious attention. « .O8-. 


There is nothing in the preſent Code to oo 
a. Bankrupt, who has not obtained his Certificate, 


from again embarking. in trade, and from carrying 


on that trade to a very conſiderable extent. In con-: 


ſequence of this omiſſion, inſtances of this nature 


are far from uncommon, replete as they are with 
miſchief, injurious as they muſt .prove to credit. It 
is true, indeed, that the evils hence ariſing cannot 
affect the Credizaire under the Commiſſion; whatever 


4 


profits may be made by an uncertificated Bankrupt 


will belong to them, and will go to the increaſe of 


their: dividend. But it ſhould be remembered, that 


by ſuch: a diſtribution, equitable. as it certainly is, 
all- thoſe: perſons, who may have given him credit 


from an ignorance. of his ſituation, mult be ſevere - 


ſufferers; and that their ſufferings are doubly to be 
compaſhanated,, as, in many caſes, it is impoſhble to 
now that ſuch a trader is an uncertificated Bank- 
2 3 rupt. 
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rupt This inconvenience! therefore calls loudly, for 


ſome interpoſition, an tar the application of a radi- | 


cal and eff ctual remedy. 7, 


:Sgeh* are the Cauſes, to which the Inſufficiency 


the**neonveniency of the prefent: Syſtem of In- 
eh my principally be attributed. When we 
confder the nature of theſe abules, the rapid pro- 
greſs which they have made, and the fat + gone. 
quenees of which they already have been, and, of 
which they: hereafter may be, productive to Qredit 
end to- Commerce, we muſt agree that ſome altera- 
tion is neceſſary, and that a new ſyſtem 1s altogether 
efiential. to the exiſtence and to the proſperity, 
thoſe valuable intereſts. The various, difficulties, 
which lie in the way of any one who bazards a pro- 
poſel for ſuch-an alteration, and the bad ſucceſs 
which hitherto has attended finylar attempts, are 
ſuffieient to check the preſumption of vanity, or the 
rafline's of incurrig the criticiim of the public. 


One only motive can ſtimulate a writer, conſcious of 


theſe difficulties, and diffident of himſelf, to ſubmit 
to that Tribunal the reſult of his reffections and ex- 
perience; the deſire of doing good, of contributing 


his mite to the proſperity of his country, of dil- 


charging 1 in ſome degree that duty which every man, 


und more eſpecially every Engliſhman, owes. to him- 


felf and to bis fellow. citizens. Actuated by ſuch 
motives, the Author of theſe pages preſumes to ſug- 
geſt the following Plan of Alteration. As he has 
dared to expoſe the imperfections and the abuſes of 
ther exiſting ſyſtem, he now complears his defign, by 
preſenting t to the Public what he conceives to be, the 
outline of. a een and a conſtitutional ; improve- 
ment, +, 
he only made of nraducing an effectual reform, 
is the, entire, overthrow of that unjuſt and impolitic 
* between Vebrgrs Bankrupt and Not Bank- 
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rope! By this ſtep, e! Hall obtain a: firm and ef- 
feetual foundation, on-Which a new ſyſtem, equally 
ſimple and beneficial, may be erected. The expe- 
rience f centuries ſhould con vince us, that it is im- 
poſſible to reſtrain" abuſes which ſpring from an 
eſtabliſhed evil euſtom. If we are really defirous of 


doing good, we ſhould reſort to the fountain head; 


we fhould diſcover,” whether the impurities of the 
ſtream ariſe from a radical defect, or whether an 
accidental confluence has introduced them. The 
bauſe being known, we ſhall be enabled with pro- 
priety to redreſs the conſequences. It betrays nos leſs 
a want of judgement, than it does a want of manly 
firmneſs, to tremble at the difficulties of ſuch a re- 
ſearch. Where truth, where the intereſts of our 
fellow- creatures are at ſtake, negligence becomes a 
crime. As well may à phyfician attempt the cure 
oF an obftfinate diſeaſe; frott u ſuperficial examina» 
rion of fome general ſymptoms, as à legiſlator may 
pretend to eradicate a eivit diſorder from the conſti- 
tution, by a partial application to ſome of its moſt 
öh vtöus effects“ The endeavours of both will be 
frintleſs, ſo long as the primary cauſe ſhall remain 
undiſcovered. %%%%%Cͤ˙ O07! 37 S11007" am 
Nothing ean be more certain, becauſe nothing 
can be more conſonant to natural juſtice, than that 
the ſame means of redrefs,” and of recovering pro- 
perty; ſhould, in all fimiifar cafes,” be open equally 
to all mankind{/' A citizen of: the loweſt order, who 
has lent his money or advatiocd his goods to ano- 
ther, is as much intitleq to compel the payment of 
whar is due to him, as a citizen of the higheſt rank 
cantbe; A'trader,/wno doubtleſs is bound to fatisfy 
his creditors, is no leſs intitled to receive à fath- 
faction from ther; ànd- has a right to employ the 
ſame methods, in the fame caſe, 'Apainſt: them, as 
they have againſt Rim. & I ds off hO cnſequence, and 
1 2 4 | there- 
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therefore it ought never ta bg made. a conſideration, 
"what 15 the Situation either, of, the, ereditor, or; of the 
debtor. T e Effence of , 
aan en l VG 4 ; . | 
thing which Thould, regy mee ten decifion.,gf, the 


which confiders the. Hence, and, not the quality of 
iſhes certain boundaries, 


93 1 


one erally is liable. Either therefore this Rule 
r our preſent Diſtinction muſt, be erro- 


S Experience Ikewiſe tells us, that it has 
been, Unfgegefsfol in practice. Frauds and abuſes 


"Ev af gail yg 24 1 TO 1; CD ol TIT: - * 1 
we daily feel the pernicious conſequences of, lo fatal 
„„ 10 ei d | 
"To reſtore credit to its proper. footing, to xemove 
4 4 v9 IF ST LE*> LOTT { þ» #1 , 4 0 * . 0 1 x 
thoſe cvils of which we fo juſtly complain, it hehoves 
us to have recourſe to thoſe principles, to which we 
| he Ls Fase Winton i we; ; I #3 Ns $f AK 44 * 
Hitherto have paid ſo little regard. On the kflence 
n. &, 3% YT. riet 22109 0 \ "hd nb > "a bra 
of the Contract, therefore, our. ſyſtem. is to be 
founded. Let onc. juſtice be common to all man- 
N eee WITS 2911 eee ene f 
Kind, and let the means of obtaining, it be open 
equally to every citizen. As every man, of bee 
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ever debits; or in whirſoever 'tation) is bound in 
cConſcience and in equ uity to pay his debts, let a Ge- 
neral Rule be eftabliſhed, 5 Gbich every man ſhall 
be compellable to diſcharge that duty. Such a re- 
gulation muſt prove advantageous. ; We ſhall no 
longer lament that inequality which now prevails. 
Towards the ſatne” great object, one wide road will 
be opened to all. The fame equality, which Nature 
and which Reaſon directed, Will then Bechers the 
AW Wr com} one mn to. 

Nor can this be ieludtiye of hardſhip to any 
one! Tloweper the Great or the Powerful may ob- 
ject to a regulation, which will place them on a lev el 
Wet the reſt of their felloty-citizens, the Candid 
and the Vnprejudicet! will” applaud. the inftitution. 
Eet it be remembered by thoſe who. diſapprove, 
that, before this diſtinction was introduced, one even 
courſe of juſtice was extended throughout the king- 
dom. - And let them refle&, that it is in the power 
of: any man to keep bimſelf clear of every, dit- 
agreeable conſequence, which may ariſe from this 
regulation. To live with economy and with ho- 
nefty, and to pay to every one that which. is juſtly 
due, are the infallible means of avoiding them. It 
ought to be no leſs the pleaſure and the pride, than 
ir is the duty, of every man to obſerve this rule. 
If be does, he need not fear the terrors of a judi- 
cial inquiry; if he does not, whatever may be his 
rank or his ſituation in ſociety, he merits. that igno- 
tiny and that puniſhment which his imp 
or his diſhoneſty, may bring upon him. 

On the introduction ot ſuch a regulation, it ne- 
| ceffarily muſk follow, that neither the general ſyſtem 
of impriſoning a debtor, nor that peculiar mode of 
procedure chalked out by the Bankrupt- laws, can 
any longer ſubſiſt. Agreeably with our propoſal, 
the proces, as it always mult originate from the 
115 ſame 
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ſame principle, ought” in all caſes to be the ſame; 
And, indeed, the prefeiit proceſs. uſed in Weſtminſter 
Hall, and that uted by Commiſſioners of Bankrupt, 
co exiſtent and contradictory as they are, muſt ap- 
pear, on reflection, to be no leſs abſurd than they 
are detrimental to the puhlie. They reduce us to 2 
dilemma perhaps not cafily anfwerable. The prac- 
tice of inipriſonment for debt is either legal, bene- 


ficial, and expedient, or it is nor. If it is, it ought | 


to be general; every man ſhould, have a' power of 
imprifoning his debtor; no one ſhould be privileged 
from arreſt. If it is not, the practice ſhould inſtant- 
ly be reprobated; the rights and the liberties of the 
ſubject ſhould no longer be expoſed to the rude at- 
tacks of illegal violence. Again; the Bankrupr- 


laws either are or are not expedient. If they are 


not, ſo large a proportion of the people ought not 
to be expoſed to ſo unwarrantable an enerbaehment. 
If they are, why are they not extended equally to 
all mankind? Why ffiould one claſs of citizens be 
placed in ma ſituation, ſo much more eligible than 
that in which all other ranks of men fre placed! le 
Thefe, then, are the: Principles on which we pro- 
Pole to found our Syſtem. There ſhould be no Diſ- 
tinction between Debtors Bankrupt. and Not Bank- 
rupt. No man ſhould be liable to inpfiſonment ; for 
debt. Every. Debtor, of whatſoexer degree, if he 
ſhall owe to a certain amount, ſhould be compellable 
to ſatisfy his creditors, in a manner more ſummary 
than that directed by the Common Law before the 
introduction of Commerce. If. he ſhall neglect, 
within a preſcribed time, to anſwer. their ift de- 
mands, he ſhould be liable to a Commiſſion of Ipſol- 
vency. But it ſhould not be in the power of any 
malicious creditor to barrafs him with a falſe de- 
mand. The ſame ſatisfactory and expeditious juſtice 
n be done to all mankind : the poor and the- _ 
ſhou!c 
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ſhould be reſpected. equally with the. rich and the 

werful. Encouragement ſhould be given to the 
honeſt - and the induſtrious, While the improvident 
ſhould be checked, and the fraudulent ſhould be 
reſtrained. The debtor ſhould be compelled to pay: 
but ruin and deſolation ought not to be the conſtant 
concomitants on unavoidable and ae in- 
 lolvency. t 

Theſe being the principles on which our alteration 
is to be founded, let us proceed to conſider the 
Mode in which the buſineſs of Inſolvency may be 
conducted. This is by putting it into the power of 
Creditors, under certain circumſtances, to ſue forth 
Commiſhons of Inſolvency againſt. their Pina 
whatever may be their rank or ſituation. 

mportant as this ſubject is, and open as it inevi- 
tably muſt be to the criticiſms, and objections of 
thoſe who think differently, or who may be intcrefled 
to prevent its ſucceſs, it behoves us clearly and dif- 
tinctly to point out every part of. it. When an 
eſtabliſhed ſyſtem is to be overturned, each particular 
of that new ohe, which is to be erected in its 15 
ougbt maturely to be conſidered. 


With this intent, we propoſe ee to treat, 


I. Of the perſons who hall be liable to wen 
Commiſſions. 201 

11. Of the perſons who may | be competent to fue 
out theſe Commiſfions, 

III. Of the manner in which theſe Commiſſions 
are to iſſu. 

IV. Of the manner in which theſe Commiſſons 
ball Ve condufled> things... | 


And herein we muſt treat, | 


1. Of the perſons delegated to conduct them. | 
185 Of the method ĩ in which theſe Commiltions.s are 
t9 de opened. 
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y. Of the method in which Ku are to be 


managed in the country; and of the periont to wWom 
that management is 19, be irtviſted, - | wy 

l. The perſons” who, ſhall 1 liable to theſe Com. 
wle 5 | a 


The: Diciction between, ce Pak and 
Not Bankrupt being exploded, it neceſſarily follows, 


that one general rule ſhould be laid down, by which 


every per ſon, ol whatſoever degree, ſhould be com- 
5 0 to diſchirge his juſt debts. As every mam is 


nder the abſolute obligation, both of juſtice and 


of conſcience, fo to do; ſo ſhould every man, on his 
neglect or refuſal to comply with that duty, equally 
become ſubject to the legal proceſs of his Creditors, 


Againſt every ſuch Debtor, withholdin from his 
Creditor that to which he is juſtly intit! ed; or fail. 
ing to diſcharge thoſe obligations, either actual or 
implied, which he has contracted, a Commiſſion of 
Inſolvency ſhould be ſued forth. It matters not, in 


the eye of reaſon, what may be the rank or the 


ſu lation of the Debtor. The Great or the Power- 
ful are not intitled to a larger ſhare of the legiſlative 


attention, chan the lower and more; humble orders 


of ſocicty. The criminality in albeafes is the ſame ; 
the general intereſt is equallyaffected, whether the 
Inſolvent belangs ta an higher orf an inferior cläſs. 


In all caſes, therefore, the proceſs ought to be the 
ſame. The Tradeſman, who delivers his goods on 


credit O a Peer, ſhould have an equal right to reco- 


ver their value, as his own Creditors can have » 
compel him to pay to them, their juſt demands. 


aW rd, the original principles of Juſtice ſhould. 2 


reſpecteſl; immutable and eternal as they are, they 
would no longer be ſacrificed, to indulge thoſe fan- 
ciful 
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ciful and ideal diſtinctions, calculated indeed to re- 
ward diſtinguiſhed merit, yet tog often proſtituted 
to ſerve the illicit purpoſes of perſonal oppreſſion, or 
diſhonefty, 
A regulation of chis nature "will effectually put an 
end to thoſe diſtinctions of Privilege, which were 
gradually introduced for the purpote of relieving 
particular bodies of individuals, from the cruel and 
illegal proceſs of impriſonment. The cauſe of theſe 
diſtinctions will be removed; their effects therefore 
ought not to continue. Althougb it might be in- 
convenient, that Members of Parliament and various 
other perſons ſhould be impriſoned for debt, it never 
can be inconvenient that they ſhould be compellable; 
to diſcharge their debts.” However it may interſere 
with the public fervice, that their perſons ſhould” be 
liable to confinement, it can neither be inconvenient: 
nor improper that they ſhould be obliged to act with 
honeſty and with conſcience. A Legiflator, To far 
from exulting in the privilege of defrauding his 
creditors, ought to glory in ſetting an example of 
integrity. Thoſe perſons, to whom their fellow 
citizens have delegated the authority of making 
laws, and of protecting the conſtitution, inſtead of 
pluming themtclves' on ſuch an exemption, fhould' 
put themſelves on a level with their conſtituents; 
they ſhould even furpaſs them, they ſhould become 
noble models of honour and of probity. 5 

All thoſe othef Diſtinctions, with regard to Acts 
of Tratling, introduced by the Bankrupt-laws, wil! 
fo, by tuch-a regulation, be extinguiſhed. The 
infmite variéty' of Cafes which have hence arifen, 
much as they have attracted the attention of Courts 
of Juſtice, haye all procceded on the ſame principle; 
namely, whether fuch and ſuch ſpeciſie dealings 
coriſtitute' racing. When, therefore, it ſhall vo 


longer be en for e to prove that his" 
| 07 7 0. 37810 debtor 
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fruits of ſophiſſ mi, Fometines' of abſurdity, muſt fall 
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to! prevent an 1 proper A pplication of this rule, and : 


ſhall: permit” one month to elaple,- after it ſhalt be- 


There are however two caſes, in whieh this indul- 
gence ſhould never be ſnewn. We mean the caſes of 
Bills of Exchange, and'of Promiſſory Notes. 97 7 


Where 
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Whereſa man either has Dot ready money, where- 
with to; make an immediate payment; or where he 
is obliged to anſwer the demands of his foreign cor- 
reſpondents (in which caſe the remiſſion of gold and 
filver, would be hazardous or impracticable), it bas 
become the cuſtom for him to make a Promiſſory 
Note, to draw a Bill of Exchange, or to accept ono 
drawn. upon him, for the amount of the ſum in; 
queſtion. As:ſoon; as this tranſaction has taken place, 
he becomes abſolutely bound to diſcharge his debt. 
The ngte or the bill becomes current caſn; and, as 
fuch, is negotiable. On the exactitude with which. 
theſe obligations are diſeharged, depends, in. a great 
meaſure, the very exiſtence of commerce. They are 
a new kind of coin, introdueed by the common con- 
ſent of negotiants, and ſupported, in favour of their 
utility, by the athſtance;of, the legiſlature. In- this 
light they ought conſlantly; to be confidered. The 
trader, who exccutes ſuch a Note, or draws ſuch a 


Pill, takes upon hiniſelf to ſend out a new ſum of 
money into circulation, and to add-it to that maſs 


already, ſanctified by the faith of government. It 
behoves him therefore to obſerve the ſtricteſt punc- 


tuality, in. diſchar ing, ſuch. an engagement, and to 


return, by the moſt preciſe and honouxable conduct, 
the compliment, Which the public; has; paid; to his 
olyency and. good-taith. However lightly.ſome men 
may / conſider the offenge of failing to diſcharge a 


PRO Note or a, Bill of Exchange, it is un- 


oubtedly a orirme: of a very grievous nature againſt 
oisty. Its is in its eſſence, and in its conſequence, 


equivalent to that of adulterating the current coin of 


the kingdom. For where is che difference, whether a 
man;fabricates and paſſes an hundred, pieces of baſe 
metal, .reſembling- gningas,, or whether! he. iſlucs a 
dote to that mommy ant; kafls to diſcharge it, when 
due? Is not the individual, is not ſociety, is not 
810 commerce 
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commerce in either caſe equally prejudiced ? If ſo, 
ought not the puniſhment in both caſes to be the 


ſame ? Undoubtedly it ought. The voice of reaſon 
and of juſtice declares, that the only true method of £ 


aſcertaining the proportion of crimes, is by an inveſ. 
tigation of the injury which they do to ſociety. But 
how is this proportion at prelent regarded? Of two 
offences, equally prejudicial to the public, the one 
is puniſhed with death, the other paſles with impu- 


nity. | | 
It may perhaps be ſaid, that coiners are puniſhed 
capitally, becauſe they inſolently invade the prero- 
gative of the King, who alone has the right of mak- 


ing and of iſſuing current money; and that thoſe 
who iſſue non- effective notes and bills are exempted 
from a fimilar puniſhment, as their's is a merely pri- 


vate tranſaction, by which the Majeſty and the Pri- - 


vileges of the Prince are not affected. This is ſurely 
a very inſufficient argument, and ariſes from a miſ- 
conception of the real eſſence of the crime. When 
the ſtatute 25 Edw. III. was made, promiſſory notes 
and bills of exchange were unknown, Gold, filver, 
and copper conſtituted the general pledges of mutual 
intercourſe. To preſerve the purity of the coin, to 
prevent the abuſes which would ariſe from a promiſ- 
cuous permiſſion of coining, and not from an idle 
idea of maintaining a fruitleſs prerogative, this law 


was paſſed. The legiſlature veſted in the King that 
power, which the common intereſt declared unfit to 


e intruſted to individuals; and the penalty of death 
was annexed to the offence of coining, in order ty 
prevent the evil conſequence to ſociety with which it 


inevitably would be attended, For the convenience 
of commerce, private perſons are now permitted to 


fabricate bills and notes; in other words, they are 
allowed to coin money, not indeed of the fame ma- 


terials, but equivalent in value, and equally negoti- 


able 
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able with the current coin. By this permiſſion, a 
tacit compact is entered into between the legiſlature 
and the individual.“ From the neceſſities of trade, 
ce you ſhall be permitted to throw a quantity of new 
&« ſpecie into circulation. For the validity of this 
« you ſhall be bound. If you ſhall fail to diſcharge 
«© the obligation when it becomes due, you thi}! | be 
« conſider+] as a fraudulent fabricator of co, 10- 
« trinſically worth nothing, and which could nave 
been valuable only from your lolvency and punc- 
© tuality. For this offence, tor this injury donc to 
„ ſociety, you ſhall ſuffer puniſhment.” Such is the 
true point of view in which this circumſtance ought 
to be conſidered If, in both caſes, the injury done 
to ſocicty is the lame, that, and that only ſhould be 
our guide in pronouncing on the enormity of the 
ofence, and in apportioning the puniſhment. 4 5 
ever legiſlature purfues a different path, and fu» 
itſelf ro be dazzled with rhe ſplendour of a 1 
and the idea of prerogative, will not be juſt: its 
laws will be defective in principle, and the commu— 
nity will ſuffer from their conſequences: | 
From what has been ſaid, let it not be concluded 
that we conceive the offence of failing to diſcharge 
bills and notes deferving of death. So far from it, 
we rather conceive that the crime of coining might 
as effectually be prevented without ſuch a fanguin-ry 
penalty, There certainly ought to be a fixed 3 
portion between crimes and puniſhinents. To per- 
form a given work, a certain force is neceilary, Alt 
beyond this is ſuperfluous and unneceflary. Where, 
to a civil offence, the ſame puniſhment is allotted, 
as is denounced againſt an infringement of the law 
of nature, we may conſtantly conclude that the le- 
giſlature was either ignorant or intereſted. No wiſe 
man would apply the greateſt force to an inier1ar 
purpoſe ;, he would not ſet an Hercules to cleanie 
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the ſtable of Augeas, or batter the mud walls of 2 
_ cottage with a regular train of artillery. 

Bur it is not our deſign in this place to propoſe- " 
ſyſtem of penal laws. We therefore return to our 
ſubject. 

For the reaſons 3 we conclude, 
that, in the caſes of Promiſſory Notes and of Bills of 
I'xchange, the ſame indulgence ought not to be 
ſhewn, to which the generality of debtors is intitled. 
Let it be declared, that all perſons ſhall inſtantly be- 
come liable to Commiffions of Iwolvency, who dv 
not, on the very day when they become due (after an 
allowance of the cuſtomary days of grace), diſcharge 
ſuch Bills of Exchange, whether inland or foreign, 
as they have either drawn or accepted, or which 
have been returned and preſented to them proteſted : 
or who do not, on the very day on which they ſhall 
become due, pay ſuch Promiſſory Notes as they 
may have executed. 

By theſe means, commerce will be ſtrengthened, 
and the ill conſequences arifing from the failure of 
this ſpecies of circulation will be, as much as poſſible, 
prevented. The deſigning and the fraudulent may 
poſſibly deprecate this proviſion 3 but it will be re- 
ſpected and lden by all honeſt and honourable 
merchants. 

The neceffary conſequence of theſe proviſions will 
be the utter extinguiſhment of thoſe ſpecific Acts of 
Bankruptcy, which, at preſent, are the conſtant fore- 
runners of an adjudication by the Commiſhoners. ' 
Nor will this prove of ſmall utility to credit. It will 
be attended with two certain and moſt effential ad- 
vantages. As rhe non-payment of his juſt debts will 
ſubject every man, under the above limitations, to 2 
Con:miffion of Intolvency, the fair creditor will never 
be deprived of an opportunity of obtaining a ſpeedy 
and ſatisfactory remedy. He will be relieved from 
18 thoſe lubtletics, which ſo orten ſtand i in his way, and 

| prevent . 
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prevent him from enjoying that relief, which it was 
clearly the intention of the legiſlature to afford to 
him. On the other hand, it will prevent the fraudu- 
lent Infolvent from fabricating a Commiſſion ; from 
making an improper uſe of thoſe reſtrictions, which 
originally were calculated for the purpoſes of pro- 
tecting the honeſt trader. 'T he bufineſs of Inſol- 
vency will be brought to its proper point of view; 
we ſhall confider the Tubſtance of the offence, taſtead 
of perpetually fixing our attention on its accidents, 
It will no longer be diſputed, whether a man refides 
in his houſe, or departs from it; whether he ſees his 
creditors, or cauſes himſelf to be denied to them. 
The fingle circumſtance, hereafter; to be confidered, 

will be, whether a man, who owes money, does or 
does not ſatisfy the juſt demand of his creditor. 


IL The perſons who may be competent to ſue out 
theſe Commiſſions. 

Although, generally, every debtor ſhould be liable 
to this proceſs, certain reſtrictions, as we have ob- 
terved, muſt neceſſarily be introduced, to prevent it 
from being made an inftrument of oppreſſion. Tt 
ought not to be in the power of every inconfiderable 
creditor to harraſs him on whom he has a demand. 
To a certain amount, or under certain circumſtances, 
a man may be indebted, with innocence, and without 
imputation : the nature of eredit and of mutual in- 
tercourſe requires ſuch an indulgence. Beyond that 
amount, or under different circumſtances, the caſe 
may materially alter. To contract a debt of Ten 
Pounds, and to fail in the payment of it, is undoubt- 
edly wrong; but its confequences cannot be pro- 
ductive of "Tlential i injury to ſociety. To contract a 
debt of One Hundred Pounds, and to refuſe to pay 
it, is an injury of a much greater magnitude, in pro- 
portion as the one ſum is greater than the other. 
| %% Ad8id 4.009 No, 
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Now, though it may poſſibly happen that a man 


may contract ſo many of theſe ſmall debts, as to 
make the total amount conſiderable, yet the conſe- 
quences of theſe collective charges cannot be ſo de- 
trimental to ſociety, as a ſingle charge of the {ame 
amount. The burthen becomes more equally di- 
vided ; and no ſeparate part will be fo heavy, as the 
whole would prove, were it laid upon one man. A 
Creditor for One Hundred Pounds may be permitted 


to ſue forth a Commiſſion, but it does not follow, 


that Ten Creditors for Ten Pounds ſhould have the 
ſame privilege. For, as we have ſeen, although the 
man who owes ten ſuch debts is an offender againſt 
ſociety, yet each of his creditors receives but a tenth 
part of the conſequent injury. And in this caſe, as 


the intention of the law »s to benefit creditors, rhe 


ſpecific damage accrucd to them ought to be the 
.rule, by which the proceedings ſhould be regulated. 
If, therefore, a man ſhall be indebted to one creditor, 
in any ſum lefs than One Hundred Pounds, it ſhould 
not be in the power of that creditor to ſue out a 
Commiſion againft him. He may proceed, accord- 
ing to the courſe of law, by Summons, Attachment, 


and Diſtreſs ; but the Debror ſhould not be puniſhed. 


by the loſs of his liberty, or by the conſequences of 
a Commiſſion, for a ſingle offence. _ 

Tt may however happen, that, although a man may 
not owe the entire ſum of One Hundred Pounds to 
any one creditor, he may be very confiderably in- 
debted, and may greatly injure thoſe who have in- 
truſted to him their money or their property. Such 
a man is undoubtedly included within the ſphere of 


Our ſyſtem. Nor is this caſe to be confounded with 


that which we have mentioned above, of one indebted 
in ſeveral ſmall ſums, not amounting in the whole to 
more. than One Hy mare KONG. | Where a man 
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Hundred Pounds ſhould be permitted to proceed againſt 

his debtor, the fraudulent will readily lay hold of an 

opportunity fa favourable to their wiſhes. juſtice , 

therefore requires, that ſome impediment ſhould be 
thrown in their way. To effect this, although no 

fingle creditor under One Hundred Pounds ſhall be 

cot petent to take out a Commiſſion, yet two Cre- 
ditors, whoſe aggregate demands ſhall amount to One 

Hundred and Fifty Pounds, ſhould have that power. 

The ſame liberty ſhould be extended to three Cre- 
ditors, whoſe joint debts ſhall arrive to Two Hundred 
Pounds; and to four Creditors, who, in the ſame. 
manner, ſhall have a total claim upon the Inſolvent 
to the amount of TWO Hundred and Fifty Pounds. 


III. How Commiſſions of Infolvency ſhall iJue. _ 

It is impoſſible to ſuggeſt a better method than 
that which 1s at preſent in uſe, That all Commiſſions; 
ſhould proceed from the Chancery, and that all Ap-, 
peals from the determinations of the Commiſhoners, 
ſhould be brought before the ſame reſpectable triby-- 
nal, is an eſtabliſhment of the trueſt wiſdom. Far 
be it from us to object to thoſe particulars, to which 
no objection reaſonably can be made. We attack 
with freedom thoſe parts of the preſent ſyſtem, which 
impartial reaſon points out as exceptionable; we gg 
farther, we dare to ſuggeſt our own ideas of alterar 
tion and improvement. But, as we narrowly ſerpti- 
nize into its defects, we moſt readily add our tribute 
of applauſe to thoſe parts of it, which are founded 
in wiſdom, and are productive of general utility, 


IV. In what manner Commiſſions of Inſolvency. 
ſhall be conducted. 

We now enter upon a very large field, replete, 
with objects which demand our moſt ſerious attention. 
Alxeady has bcen exbibited the proſpect of thoſe in- 
1 | con- 
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conveniences, under which the community at preſent 
labours, of thoſe evils, which threaten the exiſtence 
of credit and of good faith between man and man, 
To apply a remedy, for theſe eyils, to remove theſe 
inconveniences, to ſuggeſt a new mode of determining 
the intereſts of creditors. and of debtors, is the ardu- 
ous. taſk on which we now venture. As there is 
hardly any part of the exiſting ſyſtem, which does 
not require correction, each part deſerves a ſeparate 
conſideration. We will therefore purſue them me- 
thodically, and trace through all its branches the 
new doctrine of Commiſſions of Inſolvency, ICs 


Iſt. The firſt object which ſhould engage our at- 
tention, muſt be the Perſons delegated to conduct 

theſe Commiſſions. BR 8 S 
There cannot be a more convincing proof of the 
inſufficiency of the preſent eſtabliſhment, than a 
compariſon between the number of Commiſſioners of 
Bankrupt, and the very little buſineſs they do, or the 
very little advantage they produce. That this multi- 
tude of Commiſſioners is unneceſſary, that the buſineſs 
would be done much more effectually by leſs than a 
ſeyenth part of their number, may not be difficult 
to prove. In each of the three ſupreme Coutts of 
Law there are only Four Judges; in the Chancery 
there are only Two. Yet what proportion can the 
buſineſs of Inſolvency bear to the multifarious mals, 
which is agitated and determined before each of theſe 
Tribunals? To a ſingle branch of the bufinefs ot 
_ Inſolvency, are however now appointed Sixty-five 
Judges. Whether any advantage has artended upon 
ſo numerous a delegation, is a matter to be deter- 
mined by the public, A very contrary idea has, we 
are afraid, prevailed ;. and it has pretty generally 
been thought, that, although the number of Com- 
miſſioners has gradually increaſed, the intereſts a 
| | trade 
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trade have not been promoted, the iniquities of 8 


fraudulent have not been reſtrained. 

When the good of the public is at ſtake, it is our 
duty to be explicit in aſſigning what we conceive to 
be the immediate Cauſes of this Inſufficiency. The 
writer, whoſe object is general utility, though he 
ſhould diſdain all perſ6nal reflections, ſhould never 
fear to diſcloſe the general trutb. The delerving 
will not feel his cenſure; the opinion of the unde- 
ſerving he ſhould diſregard. 

This inſufficiency then is clearly owing to two im- 
mediate cauſes; to the appointment of many per- 
ſons, inadequate to the diſcharge of io important a 
buſineſs, e. to the great difficulty, if not impoſſibi- 
lity, of procuring others, more qualified. And boch 
theſe caules are derived from a common ſource; the 
very inconfiderable profits annexed to the emp loy- 
ment, and the great inconveniences which ariſe, from 
its neceffary interference with other and more profit- 
able profeſſional bufineſs. * Men of talents and of 
eminence will either not accept of ſo barren'and fo 
troubleſome an employment, or, if they find it con- 
venient to take a {mall place, rather than to have 
none at all, they will convert it into a ſine cure, ad 
prefer the receipt of 50l. a year without any trovible, 
to the receipt of Bol. obtained by numerous and vex- 
atious attendances at Guildhall. In conſequence bf 
this, the majority of Commiſſioners does, and always 
muſt, conſiſt of men neither of experience nor of 
knowledge. And to ſuch men are committed the 
great and important intereſts of the credit and the 
commerce of this country. 5 

By a very eaſy arrangement, all theſe difficulties 
may be obviated. It may be made worth rhe while 
of eminent and able men, to undertake the "taſk! of 
ſuperintending the puſineſs of Inſolvency; to give 
up other views LO to confine themlelyes to this one 
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important putſuit. Nor is this arrangement more 


firuple in its nature, than it muſt, certainly prove 
efficacious in its confſeque Aces.; Various and con- 


vincing inſtances, of. the. poſſibility of diſpatching a 


great deal of buſineſs ith a very few hands, preſent. 
themſelv es to our 1 

bunals, in all the Depar artments of State, and in all the 
Otfces relating to the eveuue. Let us then take 
then for our model; let us adapt the experience of 
others, to. the production of that reformation, which 
can be ſubſtancially effected only by a fimilar infti 
tution. © | 


Purſuing therefore ſuch a courſe, we - ſubmit to 


the public conſideration, the propriety of aboliſhing 
the preſent phalanx of Commiſſioners, and of eſta- 


bliſhing in their place a regular Board of Inſolvency. 
Such a conſtitution will comprehend every thing, 
which is at preſent diffuſed through ſixty-five. Com- 
miſſioners, and. perhaps. fifty times that number, of 
other perſons, mediately or immediately concerned 
in the conduct of Commiſſions of Bankruptey. All 
of whom are to be fed from the eſtates of the Bank- 
rupts, and who, conſequentiy, all tend to Fim nin 
rhe dividend of the honeſt creditor... . $ 


The Board of Inſalvency may conſiſt of Nine 1 


miſſioners, of a Secretary, of a Solicitor, of three Aſ- 
ſignecs, of an Aecountant, of à Compttoller, of a 


Caſhier, of their ſeveral Clerks, and of a certain 


number of Meſſengers. With theſe few officers, the 
whole buſineſs may be done completely; for, it is 


propoſed, that theſe officers ſhall be, competent men, 
that they ſhall have no other engagements to call off 


rheir attention, and that a handſome and proportion- 
able reward ſhall be the conſequence of their abilities 
and good conduct. 


Of ihe Commiſſioners there. i is no neceſſity that the | 
whole Lond b be Lawyers. Although, for the proper. 
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nowledge is abſolutely effentia yet a knowledge of 
the intereſts aud of the different modes of commerce 
is not Jefs fo, A Board theretore wholly compoſed 
of Merchants, or wholly of Lawyers, would prov 
adequate: if compoſed of both, it probably will 
be as perfect as ſuch a Tribunal can be made, Theſe 
Lawyers ſhould really deſerve that denomination, 
They ſhould poſſeſs a knowledge of the principles 0 
their profeſfon, which ſeldom falls to the lot 9 
Students or of Attornies. Such perfans, therefore, 
we would exclude; we would even propoſe to con- 
fine the ſelection to Barriſters of at leaff three years 

ſanding. At that period, it is to be preſumed that 
ſome profeſſional knowledge has been attained ; at 
leaſt it may be concluded, that then ſome proſeſſi- 
onal knowledge ought to have been attained. Of 
ſuch Barriſters there are many, poſſeſſed of real (ci- 
enee, of great ability, and of tried integrity, whom, 
fortune has not been pleaſed to favour with the coun- 
tenance of a powerful attorney, with a lucky oppor- 
tunity of manifeſting their talents, or with an index. 
pendance, wherewithal to retire from a profeſſion, 
by which they hardly pick up a barren ſubſiſtence. 
Too late in life to enter on a new line, too high- ſpi- 
rited to deſcend to thoſe paltry ſhifts to procure bu- 
ſineſs, which, however common they may be, no 
gentleman can ſubmit to, or, by a ſubmiſſion to 
which, he forfeits with the ſentiments the character 
of a gentleman, they drag on an uſeleſs exiſtence, .. 
comfortleſs and diſregarded. Of Five ſuch Barriſters: 
let the Chancellor have the nomination. There is no... 
great danger of ſelecting improper perſons ; profef- 
ſional eftimares are feldom wrong. However acci- 
dent may bring ſome men into bufineſs, and may 
exclude others, the character, the abilities, and the. 
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ſter Hall. Popularity and frequentation are equivocal 
ſigns of ſuperior merit. There may be Kenyons, 
whoſe opinions are never aſked ; perhaps there are 
Murrays, whoſe eloquence has never Charmed the 
UHſtening ear. VVV gt, 
Profeſſional reputation ſhould alſo be the criterion, 
by which the choice of the four Merchants, neceffary 
to complete the number of Commithoners, ſhould be 
regulated. Of this reputation, not the Chancellor, 
bur their brother-merchants muſt be the moſt proper 
judges. To them, therefore, the choice ſhould be 
committed, ſubject to the approbation or the rejection 
of the Chancellor. Let it be declared, that the 
merchants, ſubſcribing to Lloyd's Coffee-Houſe, ſhall 
have the right of naming four perſons, of unim- 
| Fe characters, and experienced in buſineſs, 
o thoſe, whom this ſociety, the moſt reſpectable 
perhaps in Europe, ſhall have ſelected, the intereſts 
of credit and of commerce may with ſafety be in- 
„ = „ 
Thus will be conſtituted a Board, adapted to all 
the purpoſes of regulating Inſolvency. By an happy 
union, the balance between Law and Trade will per— 
Pętually be maintained; nor ſhall we have occaſion 
to lament that ignorance, or- partiahty to favourite 
nations, to which a Board of mere Lawyers, or of 
mere Traders, would neceffarily be expoſed. ' 
That able and proper perſons ſhould be induced 


to accept of theſe employments, it will be neceſſary 


to declare, that their continuance in them ſhall not 
depend on the arbitrary will of any man. Under 
ſuch a check, integrity cannot freely take its courſe. 
Like the Judges, the Commiſſioners of Inſolvency 
mould hold their offices“ quamdiu fe bene geſſerint;“ 
in other words, they ſhould be elected for life, ſub- 
eck only to a removal, in confequence of their own 


wilbehoviour, , | 
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The Authority of theſe Commiſſioners will be two- 


fold ; general and ſpecial. 


By their General Authority, they will have a ſuperin- 
tending and corrective power over all the ſubardinate 


departments of the ottice, No act will be valid 
without their concurrence. They will allow all ac- 
counts, they will overlook all dividends. All the 


other officers will ſo far he dependant on them, as'to 


be ſubject to their cenſures, and to diſmiſſion on their 
repreſentation to the Great Seal. 

Their Special Authority will be extended to vari- 
ous matters, They will have the ſole power of de- 
claring Inſolvency; of iſſuing proceſs; of directing 
a a ſeizure of the effects, or a perſonal impriſonment 
of an Inſolvent. They will have the exclufive right 
of determinining all conteſted matters rel:tive to 

debts and claims, and of granting Certificates. 
| The extent of both thele ſpecies of authority will 
appear more clearly, when we proceed to diſcuſs the 
other branches of this ſection. It will therefore be 


neceſſary at preſent only to add, that, in all theſe 


matters, the judgement of the Commiſſioners ſhould 
Le final, ſubject only to the future correction of the 
Chancellor, by. the ſummary proceſs of Petition. By 
this, a great expence, both of money and of time, 
will be ſaved; particularly, as by the following 


proviſions the number of theſe petitions will pro- a 


bably not be large. 
_ Expenſive and tedious, Appeals ought, as little as 
poſhble, to be cultivated. Some expedient ſhould 
be deviſed, by which conteſted matters may without 
them be brought to a termination. For this reaſon 
we propoſe, that out of theſe Nine Commiſſioners, 
Five ſhould conſtitute a Quorum, who ſhall be com- 
petent to diſcharge the ordinary buſineſs of the Board. 
At the end of every month, the Senior Commiſſioner 
on duty ſhall retire, and the next in order ſhall __ 
ceed. 
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ceed. By this ee 1 Goof oner will be 


engaged for five ſueceſſive months. All points mould 
be determinazble by a majority, except in particular 


caſes of ſuperior intricacy, where either tne Commiſ- 

ners ſhall entertain a doubt, or where the parties 
ſhall concerve a proper cauſe to exiſt for an Appeal 
from their adjudication, This Ordinary Board ihall 
meet on the Monday, Tueſday, Wedneſday, and 
Thurſday, in every week; ſubject to no interrup- 


tions from holidays, ather than thoſe which are re- 


garded by other courts of juſtice. 


All appeals ought to be made to the Geothut: 
| Board, which ſhould be held on the firſt Friday in 
every month. This muſt be a meeting 'of all the 
Commiſſioners, or, at leaſt, of as many as can attend. 
Sould the, number preſent be unequal, the reſerved 


points, ſhall be determined by the majority; if equal, 


by. the caſting voice of the ſenior Commiſſioner. 'By 
theſe, means, if the opinion of the general Board 
ſhall. correſpond with that previouſly. given by the. 
Commiſſioners in ordinary, the diſpute will probably. 


be ſettled. ., But if any doubts, ſhall ſtill remain, or 


it either party ſhall conceive that juſtice is not done, 


a further liberty ſhould be allowed of appealing to 


the Chancellor, who, in the ultimate reſort, thall 


terminate the affair, Thus, complete ſatisfaction 


will be given to all parties, at the leaſt poſſi - 
ple expence. To appeal to the general Board 
will coſt nothing; to appeal thence to the Chan- 


gellor, by the fumnmary method of petition, will 
coſt but little. Indeed that little will — be 
ſaved; for few men will probably be ſo obſtinate or 


ſo hardy, as to diſpute the authority of nine capable 


and unpartial perſons. = 
Secretary to the eee muſt be an 


Attortey of character, well converſant in all the ordi- 


nary forms of buſineſs. As his department will be 
7 yery 
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very extenſive, three or four ſubordinate clerks will 
be abſolutely neceſſary, - On him will deyolve the 
duty of preparing all depoſitions of 'debts, and all 


examinations of witneſſes, previouſly to the meeting 


of the Commiffioners; which will greatly expedite | 


buſineſs, and ſave time, much of which is at preſent 
unneceſſarily taken up by thofe forms, which the 
Solicitors delay until the meeting at Guildhall. To 
him alſo will belong the care of recording all the 
proceedings; which, enormous and fatigueing as it 
may ſeem, may eaſily be performed, by the Rape 
proceſs of keeping à ſeparate file for each com- 
miſſion, on which the proceedings, ſanctified by the 
ſignatures of the Commiſſioners, may regularly be 
entered. e 

The Solicitor muſt alſo be an Attorney, equally 
conſpicuous for his integrity and ability. To 5 
fection of our plan, ſuch an officer will be indiſpenſably 
effential. We ſhall not other wiſe be able to remove one 
of the greateſt nuiſances, of which the preſent ſyſtem 
gives us reaſon to complain. This is, the enormous 
expence conſequent upon the ſuing forth and the 
proſecution of a Commiſſion. It is ſurely unreaſon- 
able, and it is evidently detrimental to the creditors, 


that no diſtinction ſhonld be made, in theſe articles, 
between a Commiſſion which will pay twenty fhillings 


in the pound, and one which will not pay half a 
crown. Can it be proper, that the charges of ob- 
taining juſtice: ſhould” conſume the very end anft 
means propoſed by it? yet certain it is, that, in all 
Commiſſions indifferently, the preſent Wb = 8 
are ſeldom leſs than an hundred pounds. P 

we want examples, of theſe expences having 
the effects recovered under the Commiſſion. 


We therefore propoſe, that the powers of fuing 


forth Commiſſions ſhall be veſted ſolely in the Solici- 


tor, This, as we fliall "fee hereafter, will very con- 


LO fiterably 
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ſiderably digainiſh the expence; and it will be attended 
with another certain advantage, by checking, if not 
greatly preventing, the illicit practice of fabricating 
fraudulent Commiſſions, for which, as we have ſeen, 
the intervention of a friendly Attorney is neceſſary. 
Both theſe officers ſhould be under the immediate 
control of the Commiſſioners; and, in caſe of groſs 
miſbehaviour, ſhould be liable to diſmiſſion by their 
authority. In the Commiſſioners alſo, their nomi- 
nation of courſe ought to be veſted, 
The Aſſignees. T 
Having already laid before the public ſome ac- 

count of thoſe formidable evils, which ariſe from the 
Preſent practice of permitting creditors to chuſe their 
own Aſſignees, it will readily be imagined, that a 
_ himilar mode of appointment will not conſtitute a 
part of our ſyſtem. In truth it will not. Convinced, 
oth by reaſon and by experience, as we are, that ſuch 
-a ſpecies of nomination, however it may be diſ- 
guiſed, or however guarded, cannot fail of being al- 
ways replete with miſchievous conſequences, we 
venture to propoſe another method, equally ſimple 
and commodious, perhaps more wiſe and more ad- 
vantageous to credit and to integrity. oF 
. + Kftectually to prevent fraud, every temptation, 
even, if it can be practicable, every probability of 
being fraudulent, ſhould be removed. To fecure 
the intereſts. of creditors, the particular intereſts of 
the Aſſignees ſhould abſolutely depend upon a faith- 
ful diſcharge of their duty. +11 ol . 
I o0o effect theſe - uſeful | purpoſes, the choice of 
Aſſignees ſhould be taken from the Creditors, and 
Three Perpetual Aſſignees ſhould be appointed, for 
-the management of the affairs of Infolvents. As the 
objects of their employment will be credit and mat- 
ters of account, the perſons ſelected for this buſineſs 


mould be merchants of ability and of character. 
| They 


5 
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They may be choſen in the ſame manner as the four 


Merchant Commiſſioners, and ſhould be fo far ſub- 
ject to the Commiſſioners, as to be liable to their 
cenſures, and to removal, on their repreſentation to 
the Chancellor. By ſuch an appointment, the poſh- 
bility of a fraudulent infolvency will be done away. 
It will not be worth the while of any man to fabri- 
cate a Commiſſion, when no advantage can be de- 
rived from it; when, on the contrary, his effects 
muſt fall into the hands of judicious and impartial 
truſtees, whom he will be unable to deceive,” and 
whom it will be impoſſible to corrupt. 
To produce this perfect integrity, if any further 
- caution ſhould be deemed neceflary towards men fo 
_ eminently. approved, it will be ſufficient to make it 
the intereſt of the Aſſignees, both to ſecure as much 
as poſſible of the property of the Inſolvent, and to 


make a large and a ſpeedy dividend among the Cte- 


ditors. But, as this rule will be equally applicable 
to all the officers of the Board, we ſhall poſtpone 
any further conſideration of it, until we conſider the 


manner in which theſe officers are to be paid 08 their 


trouble. 
Theſe Aſſignees muſt be eee of each other. 
Each muſt have his ſeveral office, and each his 
clerks. They ſhould take the buſineſs in ſueceſſion 
each being in duty for a month at a time, and a 
freſh Aſſignee taking his turn at every general Board. 
By theſe means, each Aſſignee will have an interval 
of two months, during wi 
Autficient to regulate and to expedite that buſineſs, 
which came to his office during the N 
month. 
By ſuch an arrangement, the expence of all A 
ments will be obviated. When it ſhall no 10 
de N to a ſpecial re the eftare' hd 
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effe&'s of the Inſolvent may be declared to veſt, im- 
mediately on the adjudication of the Commiſſioners, 
in that ſtanding Aſſignee who is prepared to receive 
it. There will be no interval, as at preſent, between 
theſe two acts; conſequently, there will be leſs op- 
portunity of ſecreting or of carrying away effects: 
for, it muſt be allowed, there is a material difference 


between the poſſeſſion 'of a Meſſenger, who acts by 


a delegated authority, and thar of an Aſhgnee, who 1s 
actually the owner of the effects. 

_ To theſe Aſſignees, the ſame power, which is al- 
ready conferred on the occafional Aſſignees by the 
preſent Bankrupt acts, ſhould be given; ſubject to 


_ ſuch diverſities and alterations, as either neceſſity or 


expediency may deviſe. Theſe we ſhall conhder 
more attentively when we come to treat of the pro- 
ceſs conſequent on the adjudication of the Com- 
mifſioners. 

As a further check upon the conduct of theſe 
Aſſignees, it ſhould be provided, that they ſhould 
never retain in their hands above the ſum of 1800. 
The liberty of retaining money, and the neceſſary 
conſequences of that liberty, ſpeculation and ſtock- 


jobbing, ſhould conſtantly be reprobated by him, 


who deviſes a new ſyſtem of legiflation. No reaſon, 
at leaſt no good one, can be affigned, why a man 
ſhould be permitted to play with money, which 
clearly is the property of others; but many feaſons 
may be alledged to prove, that ſuch a practice has 
rarely been attended with any other conſequences, 
than fraud, iniquity, and ruin. 

Whenſoever, therefore, any of the Aſſignees ſhall 
have the ſum of 100. or upwards in his hands, àriſ- 
ing from the produce of the eſtate or effects of any 
Inſolvent, he ſhall immediately pay it over to the 


Accountant, whoſe-receipt ſhall be his voucher, 
This 
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This officer muſt be a perfon, thoroughly experi- 
enced in accounts, and maſter of all the forms of 
_ bufinefs and of book-keeping. There is no neceflity 

that he ſhould be either a ar or a Merchant ; 
though perhaps, a man of the latter defeription will 
be better calculated for the nature of the ſeveral re- 
quiſite duties. * 1972 „ | | 

He ſhall keep à regular and fepzrate account for 
each Commiſſion, entered under its proper title, 
To prevent him from making an undue ute. of the 
money paid into his hands by the Aſſignees, he ſhall 
be prohibited from ever retaining above the ſum 
of 1000/, Whenever his receipts ſhall amount to that 
ſum, he ſhall immediately pay it over to the Cafhier, 
who fthalt give him a receipt for the ſame. 

.Fhe Caſhier ſhall be a man correſponding with the 
deſcription already given of the Accountant. From 
the very great truſt to be repoſed in him, he ought 
to poftets a ſuperior and unblemiſhed character. 
Virtuous, however, and immaculate as he may be, 
too wide a confidence ought not to be repoſed in 
him. The opportunity of being diſhoneſt is a 
temptation, which the moſt tried integrity cannot 
always refiſt, There can be little doubt of a man's 
honeſty, and there is little danger to be apprehended 
from truſting him, when we know it is not in his 
power to be a knave, Fn | 

With this intent it ſhould be declared, that, on a 


certain day in every week, the Caſhier ſhall pay the 


monies then in his hands, over and above ſome ſpeci- 
fied ſum for the neceſſary daily demands of the 
office, into the Bank, in the name, and to be placed 
to the account of the Commiſſioners of Infolveney. 
This money, the aggregate of all the ſums received 
upon the ſeveral Commiſſions, muſt continue there, 
to be called out occaſionally for the payment of di- 
vidends. But no payment ſhould be made, nor 
| B b ſhould 
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ſhould the Bank anſiver any draft, unleſs it ſhall be 
| higned by five at leaſt of the Commiſſioners. - _ 


Thus will theſe ſeveral officers mutually be: e 


on each other. The Aſſignees will be reſtrained by 
the Accountant, the Accountant by the Caſhier, and 


the Caſhier will immediately be reſponſible to the 


Commiſhoners. Still, however, it 1s obvious, that 
another officer is wanting. There ſhould be ſome 
perſon,” altogether unconnected with the receipt of 
money, and removed from every poſſibility of temp- 


tation, who ſhould poſſeſs a ſuperintending power 


over all theſe perſons, and who may act as a kind 


of mediating being between them, the Commiſſioners 


and the Creditors. 

This perſon ſhould be Comptroller. 'To him the 
other officers, engaged. in the department of receiv- 
ing the monies ariſing from the eſtates of Inſolvents, 
ſhould, at ſtated periods, deliver in their accounts. 
His obſervations and ſtrictures on theſe accounts, 
together with a correct abſtract of each of them, 


ſhould be be delivered regularly at each of the Gene- 


ral Boards, to the Commiſſioners, Who, by theſe 
means, will have a full opportunity of determining 
upon the ſtate of all the affairs depending before 
rhem, and the upon good or W nn of 
| Weir ſeveral officers. n f 15 t 

2. Of the method in och theſ Commiſſions are 
: ts be opened. © ot 

.' Having already ſeem: the inconveniencies which 
naturally ariſe from the preſent form of opening 
Commiſſions, we propoſe to ſuggeſt a new method, 

by which they may be avoided, and by which 
juſtice and the rights of mankind may be more re- 
Apected. 

I o0 eſtabliſh eriminality, ; the fingle charge of an 


"accuſer i is not ſufficient, / A gs. noe Judge, before 
K Cres he 
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he proceed to condemnation, conſequently before he 
gives his ſanction to puhiſſnnent is bound to hear the 
vindication of the perſon acauſed. A wiſe legiſlature 
will take eſpecial Ng aba Wis: "Ow fall in no a 
= inteinged. + fo bet tg 4 

Taking, at this; maxim as. our arr let 
us adopt a proceſs cntormable to it. 

On the iſſueingof a Commiſſion, inſtead of pro- 
cot as at preſent, on the ex parte evidence of an 
unknown and ãnbereſted accuſer, let the Commiſſion- 
ers inſtantly execute two warrants; the one directed 
to a Meſſenger, commanding him to go to the houſe 
or houſes of the accuſed perſon, and there to con- 
un until he ſhall be countermanded. During this 

6-- provifional”” attendance, he ſhall feize upon nothing, 
but he ſhall. be ſtationed there to prevent any of the 
property on the . premiſes from being carried away. 
All that inſolence of office, for which theſe ſubaltern 


retainers to the law are ſo notorious, ought, as much 


as poſſible, to be prevented. The poſhbility of in- 
nocence ſhould never be forgotten. While there re- 


mains ſuch a poſſibility, the appearance of inſolence 


is unpardonable. The object of this preliminary 


ſtep is prevention. The mildeſt exerciſe of an au- 


thority, in itſelf ſufficiently eee ſhould there 


fore anxiouſly be preſcribed. | 
The other warrant ſhould be directed to the party 


-accuſed. It ſhould contain an information of the 


Commiſſion having been iſſued; of the name of the 


Petitioning Creditor; of the time appointed for pro- 


6 


:,ceeding upon it; and it ſhould allo injoin him to 


attend, for the purpoſe of hearing the charge, and 


: ab admitting or of diſproving it. 


Sbauld it be proved to the Commiſſioners, chat 


pr party accuſed is incapable of obeying this ſum- 


mons, by: the aceidents of illneſs or of abſence, they 


may, in the firſt caſe, depute any three of their 
number to attend him at his dwelling, if it ſhall be 
B b 2 within 
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within a preſcribed” diſtance, or they may reccive 
his athdavit, if his refidence is more remote. Should 
he be abſent, at any place within the kingdom, they 
may allow him a convenient time tor his appearance. 
Should he have ſecreted himſelf, or ſhould he have 
departed from the kingdom, except upon the neceſ- 
ſary ſervices of his King or . they may form- 
*T cite him to appear. 

n any of theſe caſes, if the party accuſed, upon 
ſuch ſummons as the nature of his caſe may permit, 
ſhall neglect or refuſe. to obey, the charge againſt 
him ſhall be taken pro confeflo, and the Com- 
miſhoners ſhall proceed in the execution of the 
Commiſſion. 

Should be, on the other band, appear, the Com- 
miſſioners, in the preſence of both parties, ſhall ſtate 
the charge. The Petitioning Creditor ſhall be heard 
in ſupport of it; he ſhall ſtate his proofs, and ſhull 
produce his witneffes. The party accuſed ſhall then 
be heard in his tum. He ſhall have an equal liberty 
to tell his tale, and to adduce his evidence. On 
this fair and impartial diſcuſſon, the Commiſſioners 
ſhall make their determination. 

If it ſhall happen, that the Petitioning Creditor ſhall 
prove unable to ſubſtantiate. his charge, the perſon 
accuſed ſhould have an immediate compenſation for 
the attack ſo injurionſly made upon him. The 
Commiſſioners ſhall execute a Superſedeas of the 
Commiſſion, contirmable. by. the Chancellor on po- 
tition; and all further proceedings ſhall: be ſtayed, 
until the event of that a pplication can be, known. 
Should the Superſedeas be am, the Bond of the 
-Petitioning Creditor ſhall be affigned to the innocent 
ohject of his malevolence, and he thall become Bable 
to all the penalties of perjury. 

During the interval between the examination. bo- 


975 * e and the allowance of the 
Super- 
1 
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Superſedeas, it may perhaps be inconvenient to re- 
move the Meflenger ſtationed on the premiſes, In 
this, therefore, the Commiſſioners muſt be guided 
by cireumſtances: if the matter ſhall appear doubt- 
ful, he may be ſuffered to continue there; if the 
falſity, or the malice of the Petitioning Creditor 
Hall = apparent, juſtice requires his immediate re- 
mw. Fo 91 | 

When the. Commiſſioners ſhall be ſatisfied with 
the proofs adduced" in fupport of the charge, they 
may  unmedutely dechare the Infolvency, and may 
execute the warrants of ſeizure of the perſonal pro- 
perty, and of entry on the real eſtates of the nſolvent 
to the Aſſignee on duty, who fhall, without delay, 
cauſe them to be properly inforced. Neither the 
Inſol vent nor his family ſhould be turned out of their 
dwelling, nor ſhould they be deprived of thoſe rea- 
ſonable means of ſupport, which nature requires, 
and which humanity dictates. Criminality and fraud 
are never to be preſumed. An Inſolvent ſhould not 
be treated with ſeverity, until it ſhall be proved, that 
the badneſs of his imentions, and the iniquity of 
his conduct have rendered him unworthy of in- 
dulgence. 8 5 6 DOTETES: 

The declaration of Inſolvency ſhould immediately 
be followed by a public advertiſement, inſerted in 
the next Gazette, containing the adjudication of the 
Commiſſioners, and the ſeveral days appointed for 
the appearance of the Creditors, for the purpoſes of 
delivering in a tate of their demands to the Secretary, 
and of proving them before the Board. 

By theſe means, the intereſts of all the parties con- 
cerned will be attentively regarded. To the fair. 
Creditor, a free opportunity of recovering his right 
is afforded; but from the honeft and the ſolvent, the 
libertics of an Englith citizen are not taken away, 
The cautious nature of theſe regulations, may, Pere 
EE. B b 3 haps, 
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haps, in ſome cafes, diſappdint the cupidity or the 
vengeance of a Creditor; they may even be fuſ- 


pected of affording an accidental opportunity of 


concealment. But they will, in all cafes, be conſon- 
ant to juſtice, they will, as nearly“ as our preſent 


cuſtoms and the neceſſity of the occaſion can petmir, 


purſue the ſpirit of our conſtirytion, and preſerve 
inviolate the rights of a free community. 

By the term Subſequent Proceſs, e mean to in- 
clude every tranſaction, which can take place between 
the adjudication of che Commiſſioners and the ter- 
mination of the Commiſſion; To particularize each 
of theſe will be to incroaeh too much on the atten- 
tion of the reader. It wilf be ſufficient for our pur- 
poſe, to give a general ſketch' of the method which 
ne propoſe; to confine ourfelves as much as poſfi- 
ble to thoſe parts of it, which either differ from the 
preſent ſyſtem, or Which ariſe from principles not 
e I NE 

In each Commiſſion, three days ſhould be ap- 
pointed; and made known by en advertiſement, fe 

the appearance of the Inſolvent, and for the proof 
of debts- The laſt of theſe” may be on the 44th 
day after the publication of che Gazette, that it may al- 
ways fall within the four days in each week, on which 


the nary Davie will be held. Op this day, the 


'Tnfolvent ſhall make his final ſurrender: If he ſhall 
then, or at a convenient time before, be able ſatis- 
factorily to prove, that he is unable ſo to do on that 
day, the Commiſſioners ſhall have power to enlarge 
= time, for any period not exceeding forty-nine 
4 ays. E Ae 25 08 9 10 
Certain other days ſhould alſo be appomted for 


the Creditors to come in, and to lay their ſeveral 


„ 
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will properly prepare them for the inſpection and 
will prop of the He No Gekas, ue ſhall 
fail thus.to come in, ſhall be permitted to prove, 
nor ſhall the Commiſſioners receive any preofs or 
claims, which came through any other medium than 
that of their Secretary. 

At all theſe times, the Inſolvent {hall be required 
to attend. He ſhall have liberty to inſpect and to 
diſpute all demands made againſt him. If he ſhall 
abſent himſelf, the claims of the creditors, bei 
liable to no n objection, ſhall be taken an 
confeſla, n 

On the 44th day, or on the 49th. day of his en- 
larged. time, the ora ſhall be Ka the abſo- 
lute neceſſity of appearing, to paſs his laſt examina- 
tion. Here ſeveral contingencies. may. happen. 
He may fail to a peu and his failure may ariſe 
from ſeveral. cauſes... If it ſhall procecd from fick- 
nels, the FRAY A of his -phyfician and. apathecary 
muſt be required. If he fhall be out of the king- 
dom, except for the ſervice of his King and country, 


. procels of outlawry ſhall be iſſued againſt. him, re- 


Lerſible on his return, and on his producing a. juſti- 
fiable cauſe of abſence, accompamed. with, a cm- 
plete ſubmiſſion, ſurrender and diſeloſure. e he 
thall be within the kingdom, and ſhall ſecrete. him- 
ſelf, or ſhall ne ** or refuſe to appear, he ſhall 
be deemed a raudulent Infolvent, and ſhall be 
ſubject to ſuch. wa as we ſhall hereafter 
ſperify. - 

If, on A appearance, he ſhall . to make 2 full 
and true diſcloture of his property, and if he ſhall 
be accuſed, and ſhall, be proved to have concealed 
or removed any part of it, to the amount of twenty 
pounds, the Commiſſioners may be empowered im- 


mediately: to commit him to priſon, where, he ſhal! 


continue until the next gaol delivery; when he {hail 
be tried as a fraudulent Inſolvent, and ſhall be 


B 4 puniſhed 
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puniſhed accordingly; unleſs che; thail in the mean 
time duly ſubmit hamſelf, and wipe off the charge 
of crimmality by 8:corpplete RIES of his whole | 
eſtate. 75 Ain 

Having already taken fome bin 20 Prestige 
the puniſhment of death ought never to be annezed 
to à civil oftence, we ſhall not at preſent add any 
thing; on that ſuhject to what we already have ad- 
vanced. The. end of Punithment, ſays Beecaria, is 
a other, chan to prevent the criminal from doing 
further i ing ury to ſocicty, and to prevent others from 
committing the like offence. Such puniſhmtents, 
therefore, and ſuch a mode of infficłing them, ought 
to be choſena as will make the ſtrongeſt nd moſt 
laſting imprefſions.on the minds of others, with the 
leaſt injury to the body of the. criminal. To produce 
both thete effects, it is not ſo necetlary to tender the 
Puniſhment“ of a crime ſevere, as it is to render it 
certain.” I hie ſeverity, of|a-punifianent. generally de- 
fents its certainty. The humanity of a proſecutor 
will fetdom permit him io enforce! a law, which de- 
nounces a-puniiiment diſproportionate and - cruel. 
Our preſent Infolycnt.Icaws:/ are fufficiently ſevere; 
but. this ſe verity has not uitniniſhed fraud, nor has it 
proved the means. of fuppurting credit. Ibe only 
effect, hich ue certainly know to have ariſen from 
it, is the multiplication of deceit and perjury, ro the 
perpetration of which Iuſolvents ate daily driven, to 
conceal--an. original fraud, and to avoid the punith- 
ment denounced againſt it. Such muſt ever be the 
conſequence ot a ncedleſsly ſevere, and of courſe un- 
certain, puniſhment. That a puniſhment may pro- 
duce. the effect required, fays the ſame admirable 
writer in another part af his work, it is ſufficient 
that the evil. it occafious ſhould excond, the. good ex- 
pected from the, crime; Including 1 in the dalculatien 


the Fate of. 0 Pyniſhenear, and the — 
Oz 


; *f] I 


LAW OF INSOLVENCY. 3757 


af the expected advantage. By this rule, let the 
Punithment of fraudulent Inſolvency be regulated. 

It is impoſſible, in this place, to ſpecify the diffe- 
one degrees of criminality which may attend upon 
fraudulent Inſolveney. They are as various as the 
ſeveral occaſions which give them birth. Vet, by 
theſe degrees, ſhould the proportion of puniſhment 
be meaſured; Of ſuch cireumſtances, the Judges, 
on the conviction of the perſon. accuſed, muſt have 
the privilege of determining; and to tem muſt be 
left the taſk of aſcertaining the quantity and the du- 
ration of the penaltics denounced by the legiſla- 
ture. 

Of the various modes of puniſhment there are 
ts, which a wiſe Legiſlator will never annex to the 
guilt of fraudulent Inſolvency.” He will not con- 
demn ſuch an offender to Death, becauſe his offtnce 
is merely civil: he will not make him liable to Con- 
fiſcation, becauſe he can have no property, .where- 
upon that confiſcation can operate. Againſt Baniſh- 
ment, and . againſt Corporal Puniſhment, there are 
equally forcible objections, If it 1s true, that the 
proper end of puniſhment is to produce the ſtrongeſt 
impreſfion on the minds of orhers, and to prevent 
the offender from repeating his crime, both theſe 
modes are ſurely deſtructive of that end, and oonſe- 
quently maſt fail to produce the expected advantage. 
A Corporal Puniſhment is replete with ſeverity to the 
ſuffering party; but the effects of it are inſtanta- 
neous, and eafily forgorten, even by thoſe few whom 
accident any: bring together as ſpectators of the 
execution. There is befides, in the people of this 
oountry, a ſpecies of falſe glory in ſuffering 'a tem- 
porary pain with courageous inſolence, which capti- 
vates the multitude, and produccs rather am admita- 
tion of the ſafforer; than a due ſenſe of the'enormity 
of che crime which he has committed. By Banith- 
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ment, that ſtrong and laſting. impreſſion on the minds 
of others, which ought to conſtitute. the, eſſence of 
puniſhment, is effectually prevented. A criminal is 
no ſooner conveyed into a foreign country, than two 
—— and impolitic conſequences ariſe The 
ſtate is impoveriſhed by the loſs of a citizen, and 
the operation of his puniſnment, with regard to the 
public, is compleatly deſtroyed. He may wander 
an outcaſt and an exile; but thoſe, whom he leaves 
behind him, will derivm but little advantage from an 
example which they cannot fee, d a which 
they will ſeldom reflect. 90 , s 


Segnius irritant animos demiſſa per aurem, 
Quam quæ ſunt oculis ſabjeQa fidelibus. 


The proper ſpecies of puniſhment for. this offence 
ſhould therefore be ſuch, as will operate with effect, 
but not with cruelty or inconſiſtency, on the offender 
himſelf, and will prove a ſeaſonable warning and'a 
durable example to others, by which they may per- 
petually be reminded of the dangers conſequent on. 
an aberration from virtue, and on a breach of the 
laws. Three ſpecies of puniſhment may therefore be 
directed Againſt fraudulent Inſolvents; Impriſon- 
ment, Infamy, and Servitude: and theſe three ſhould 
be inflicted, either ſeparately or all together, at the 
diſceetion of the Judge, in pragontion to the 8e 
of the offence... 

Impriſoument, vighthy, gies ood and properly 
direfteds may undoubtedly: be. productive! of much 
advantage to the ſufferer, and of confiderable benefit 
to the community. But, to effect this, it muſt be 
conducted otherwiſe than it is at preſent. It is not 
ſufficient to incloſe a man within the walls of a gaol, 
to introduce him to the ſociety of the moſt worthleſs 
andi abandoned affociates, to put him on a level with 


Wann to exhoſe him to the contagion of their 
Tells example, 
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example, and to the participation of their debauche- 
ry. By ſuch a conduct, we do but encourage that 
vice which we wiſh to cortect; we compel the miſe- 
rable wretch to ſwallow the dregs of that fatal cup, 
which he had perhaps but begun to taſte; we nou- 
riſh and mature thoſe evil habits, which a different 
proceſs might have eradicated; we ſhut upon the 
hapleis victim of an iltjudging: policy the gates of 
repentance and of reformation; Nor can this ſpecies 
of puniſhment, ſo managed, be productive of greater 
advantage to the ſociety in general. What influence 
can ſuch an object have on the minds of the multi- 
tude? The fight of an hardened criminal, permitted 
to revel in the enjoyment of ſenſual gratifications, 
and mocking that legal authority ſo impotently 
exerted againſt him, muſt prove a dangerous exam- 
ple, and will rather tempt. them to imitate: than to 
abhor. The inſide of our pritons is not the ſchool 
of virtue. Many have entered them with eee eue 
few have quitted them without contamination. 
Solitude is the only means of rendering impriſon- 
ment advantageous.' Shut out from ſociety, ab- 
ſtracted from thoſe communications from which he 
has been accuſtomed to derive delight, the offender 
neceſſarily muſt turn his eyes upon himſelf. The 
proſpect he there will find cannot be agreeable: The 
coniciouſneſs of guilt, and the reflections on an ill- 
ſpent life, can prove but an unpalatable repaſt. Vet 
this conſciouſneſs and theſe reflections may become 
the foundation of repentance and amendment. When 
à man's mind is no longer diſtracted with the allute- 
ments of the world, when he is at leiſure to think, 
he will unavoidably make a compariſon between 
-kimſelf and others, between their ſituation and his 
own. He will be led to aceòunt for ſo palpable z 
a diſtinction; a diſtinction 40 little flattering to him- 
elf. He will deduce his o.n puniſhment” from his 
gu offences; 
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offences; he will trace up his offences to the cauſes 
whence they ſprang : be will eſtimate the conſe- 
quences of virtue and of vice; he will weigh the ad- 
vantages of the one, and the inconveniences of the 
other. From ſuch an exerciſe, what beneficial fruits 
may not be expected? He, who was precluded 
rom ſocicty, as unworthy to partake of its bleſſings, 

may become an uſeful citizen ; the future produc- 
tions of chat mind, which had been contaminated 
by example, rather than corrupted by determined 
vice, may prove of material benefit to the ſociety, 
which had the wiſdom to temper puniſhment with | 
clemency, to convert ſeverity into the means of re- 
formation. | 

This ſecluſion from ſociety, this vijentinn of the 
enjoyments which to many are the only end of 
exiſtence, ſhould be employed in caſes of lefler 
guilt, ariſing from the want of conſideration, the 
carelefinefs or the negligence of the Inſolvent. Its 
duration ſhould be proportioned to the degree of the 
offence, and to the obduracy or the penitence of the 
offender. In caſes of greater and more complicated 
guilt, where, to a paſſive miſconduct, are added the 
:ggravating circumſtances of premeditated fraud, 
the puniſhment of Infamy or of Servitude may be 
employed. : 

When a man has broken through that good faith 
which is the only cement af ſociety, when be has 
adopted the fentiments and purſued the' paths of 
fraud, he deſerves that contempt and deteſtation, 
which a virtuous public ſbould not withhold from 
bim, if they wiſh to deter others from following fo 
dangerous an example. In ſuch caſes, Infamy is the 
raerned puniſhment. Of this there are various de- 
grees, to be adapted by the wiſdom of the Judge, 
according to the oriminality of the offender. They 


rue from a fimple reprebenfion, to the „ 
an 
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and to incapacitation; from the ſtigma, which a fus 
ture good behaviour may efface, to that public and 
perpetual Infamy, which cafts down the} offender 
from his rank in ſociety, takes from him the confi. 
dence of his fellow-citizens, and excludes him from 
that fraternity, of which he is no longer deſervi ing to 
be accounted a member. 
Servitude is alſo a proper puniſhment far a frau- 
dulent Inſolvent. It is highly juſt, that he, who has 
injured ſociety by his miſconduct, ſhould repair that 
injury by his labour, We do not however mean 
ſuch a ſervitude as that of the galleys in France and 
Italy, or that of the hulks under the direction of 
Mr. Campbell. For the latter, indeed, but little 
apology can be made. Human ingenuity could 
hardly have deviſed a more improper method, or 
one more certainly ſubverſive of the end propoſed. 
It is preciſely contradictory to that rule which we 
have adopted as our guide; being cruel in the ex- 
treme to the ſufferers, and productive of no advan- 
tage by the example it affords to ſociety, The ge- 
neral error of all the plans hitherto adopted ſeems to 
ariſe from the idea of ſecluding thoſe perſons, from 
the commerce of their fellow- citizens, who have 
been adjudged deſerving of this puniſhment. This 
revails not only in the inſtances abovementioned, 
ut in the raſp-huyſes in Holland, and in the Peni- 
tentiary-houſes now building in England, Let us 
conſider how far this practice is productive of, or 
contrary to, either of the ends Which a wiſe Legit: 
lature ſhould propoſe by puniſhments. 

With regard to the offender * nude 
rarely is, and never ought to be, perpetual, No 
civil offence can be ſo atrocious as to require the ex- 
piation of a whole life. We ſhould therefore divide 
this ſpecies of puniſhment! into two portions 0 the 


one, including its actual continuance; the other 
7 com- 
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commencing at the moment when the fufferer returns 
into ſociety. During the former, the offender is, 
by the preſent practice, ſecluded. from his | tellow- 
citizens. But with whom is he affociated > With 
what companions is he condemned to pats this period 
of horror? With wretches loſt to virtue, with minds 
depraved, corrupted, and abandoned; under the do- 
minion of tyrants, fe lected from the dregs of man- 
kind for their eminent worthleſſnefs. What muſt be 
the conſequences of ſuch a ſcene, to a mind already 
drawn aſide from virtue, though perhaps not irreco- 
verably entangled, in the labyrinth of vice? dure ly 
this is not the means of preventing a criminal from 
doing further injury to ſociety. Our daily expe- 
rienee proves that it is not. In proportion as of- 
fenders have been ſecluded from the community, 
and have been confined together in their noiſome 
and contagious hulk, offences have increated, with a 
tenfold degree of atrocity. Mature in vice, ſublimed 
to the heigth of depravity, the man, who went in a 
rogue, comes out a villain. U vedaot 
It will not require much labour to prove, that the 
community can derive little benefit from ſuch ex- 
amples. There is indeed one reaſon, which renders 
ſuch a. conſequence perfectly impoſſible. The cri- 
minals are removed from the haunts of men; they 
are ſtationed at a diſtance from town, either in a hulk 
lying in the middle of a broad river, or within the 
high and impervious walls of a penitentiary houſe. 
We hear, it is true, that they are there; we may 
chance to ſee them, if accident or curioſity ſhould 
lead us to viſit them: but that conſtant impreſſion, 
which alone can operate on the minds of the multi- 
tude, is removed: we want that living leſſon, which 
is ſo neceſſary to keep alive the ſenſe of virtue, and 
to reſtrain mankind, by the perpetual fight ” its 
| | | | atal 
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fatal: confequences, from ſuffering themſelves to be 
led away by the allurements of vice. | | 
Nlence it follows, that the only ſpecies of Servi- 
ande which can be generally beneficial, muſt be that, 
which, to the prevention and amendment of the of- 
fender, adds a conſtant and forcible example to the 
public. Fraudulent Inſolvents may be employed in 
many uſeful works: they may be ſent on board the 
Fleet, to occupy the loweſt offices, which are un- 
worthy of the ſailors; they may be placed in various 
troubleſome and dangerous Manufactures, or in the 
maaneſt and moſt laborious departments of 'thoſe 
which are more ſalutary; and, in all theſe, they 
ſhould be diſtinguiſhed by ſome peculiar badge, or 
form of dreſs, which will ſufficiently point them out, 
and make their puniſhment conſpicuous *. 
An the infliction of all theſe puniſhments; natural 
uſtice requires that no diſtinction ſhould be made, 
by the rank or the ſituation of the criminal. If we 
act thus, we ſhall conform to the voice of Truth, and 
obey thoſe precepts which, from the beginnin __ 
things; ſhe imprinted on the heart of man, I 
act otherwiſe, if we deem that excuſable in him boy 
a higher: ſtation, poſſeſſed of greater lights and en- 
Tiched with greater knowledge, which we deem un- 
pardonable in the man of low degree, to whom ſuch 
advantages were never communicated, we volunta- 
rily enibrace error, and give a ſanow: to iniquity, 
Ai proceſs of a ſimilar nature ſhould alſo be prô- 
vided; to prevent concealments of the Inſolvent's 
Property by others, and to compel them to diſcover 
nn to bein in to the 2 ſuch bean of it as 


16. The ſabjeds * 1b and of urin Lag bien 
fully diſcuſſed by Mr. Hanway and Mr. Bentham.” To the 
ingenious performances of theſe two Gentlemen we refer the 

reader. | 


they 
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they may poſſeſs, or as may have — to 
their cuſtody by the awner.” | 
We have already ſeen, t — — — 
adjudication, the whole property of the Bankrupt 
will veſt in the Aſſignees. Iheſe ſhall proceed with- | 
out delay to get it in. For effecting this, ſome 
length of time will generally be neceflary. But, 
according to the nature of the property to be reco- 
vered, the time of making a Dividend: fhould be re- 
gulated. Thus, it may be proper do declale, ther, 
at the expiration of fix months a firſt dividend o. che 
Perſonal b ſtate ſhall be made; another at the end of 
twelve months; and a third, or final dividend; at 
the end of a year and an half. Theſe dividends 
ought previouſly to be ſettled by the Commiſfioners, 
with muſt, direct ad vertiſements to be: publiſfied in 
the Ga ette, containing the day appointed for, the 
payment, and the quantum of the dividend. Previ- 
ouſly. however to tuch publication, two Deductions 
muſt be made from the principal ſum recovered, 
for certain en of which We ſhall hereatter take 
Mmotice. s n e GD % ## _ 
The Digſened en ſhould, in the fir ſt plane b 
applied to diſcharge the debts of the Inſodyens 
The whole of it, or ſuch proportion as may be ſuffi- 
eient to ſatisfy thoſe demands, fhould immediately 
be reduced to money. If it ſhath prove inſufficient, 
the Real Eftate ſhould come in- aid. But here a dit 
tin&tion may be made, according to the ciroumſtances 
of the eaſe, If the remaining . debts of the Inſel- 
vent, after the application of the perſonal eſtate, do 
not exceed a certain proportion, a third tor inſtanee, 
of the marketable value of the real eſtate, that eſtate 
onghe not to be ſold. Some attention ſhould be 
ſthewn to the Debter, as well as to the Creditor ; and 
a dlifference ought to be made, as in fact they are 


«erent in their natures, between. a property of a 
variable 
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variable and uncertain quality, and a property which 
has long been in the poſſeſſion of an antient family. 
In ſuch caſes, it may be proper that the debt ſhould 
be diſcharged by inflalments.' The Aſſignees may 
receive the rents, and the Commiſſioners may an- 
nualy direct them to be divided, ſubject however to 
the fame deductions as the perſonal. eſlate. 
On the ſubject of theſe diſtinctions we do not with 
to be very diffuſe, Shauld any part of this plan be 
— deſerving of ſerious ene ſuch matters 
eafily be modified 
e have mentioned, that two DeduRions ſhould 
be made from alt monies recovered by the Aſſignees, 
whether from the perſonal or from the real eſtate; 

previoufly to a dividend, One of cheſe ſhould be ap- 
blied towards the ſupport of the Inſolvent; the other 
towards the payment of the ſeveral officers, em- 

ployed in "AIRY the buſineſs of the Cara» 

| miſſion. - | 
With regard to the firſt, a convierible difficulty 
wily ariſe, in diſtinguiſhing between thoſe Inſolvents 
who do or do not deferve indulgence. The only 
method of determining ſach queſtions muſt be by an 
inveſtigation of each particular caſe. A general rule 
may however be —_— with regard to thoſe either 
abſolutely ſolutely bad. The latter will 
deſerve nothing; but their innocent families will be 
objects of com paſſion. The former may be intitled 
to ſome allowance; and that allowance ought to be 
proportioned to the amount of the ſum recovered by 
the Aſſignee. A difference ſhould alſo be made be- 
tween thoſe Inſolvents who have families, and thoſe 
who have none. An allowance of 3 per cent. may be 
ſufficient for the latter; an allowance of 5 per cent. 
may not be too much for the former. 

The ſecond deduction, as the object of it is incirely 
novel, will deſesve greater confideration. As : 

Ce 0 
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of the principal evils of the prefent ſyſtem ariſe from. 
the Expence conſequent upon Commiſſions of Bank- 
ruptey, and from the great delays and uncertainties. 
in making dividends, by both of which the- intereſts, 
of the Creditors are | materially affected; the means. 
of avoiding theſe evils, and of introducing trugality 
and preciſion, muſt: undoubtedly be very acceptible 
to all parties. It fortunately happens, that theſe 
means are no teſs practicable than rhey are obvious. 
H it once can be made the intereſt of thoſe appointed. 
to conduct theſe Commiſſions, to divide as, largely 
and as expeditiouſly as the eircumſtances of the eſtate 
will admit, no farther difficulties can remain. And 
chis is eafily effected, by poſtponing their emoluments 
until. after ſuch a div idend, and by propoxtioning 
them to the amount of the ſum divided. Let us ſup- 
poſe that ſum to be 1004. From this 5j per cent. ſhould 
be deducted, to be diſtribured in adequate ſhares among 
the ſeveral officers. Now, though the 5 per cent. upon 
100 J. is not a great ſam, yet a ſimilar deduction froni 
all the money received by the Aſſignees will be very 
confiderable.: It will be amply. ſufficient to defray 
all the chatges ef the office, and to recompenee the 
labours of thoſe employed in tranſacting the buſineſs. 
It will berattended alfo with another very material 
| advantage, as it will affect but little thoſe Commiſh- 
ons, where the property recovered is inconſiderable, 
and where conſequently the dividend muſt be ſmall, 
We ſhall no longer have occaſion to lament the in- 
fufficiency/ of an eftate, to pay the expences of the 
Commiſſion. Nor will the Commiſſioners and the other 
officers have reaſon to complain. They muſt take 
their chance. Their trouble in all will be nearly the 
ſame; and if a poor Commiſſion makes them but 2 
bad recompence, their profits will be ee | 
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Having already commented on the bad conſe, 
| quences ariſing from the preſent: method of granting 
Certificates, we ſhall now merely fuggeſt that idea, 
which ſtrikes us as the moſt effectual means cf 
putting them on the footing, ee by Teaſon 
and warranted by juſtice. | 

The power ef granting Certificates ſhould bs 
veſted ſolely in the Commiſſioners. ' They alone can 
be competent and impartial Judges of the expediency 
of releaſing an Inſolvent from all former engage- 
ments. It will not be in the power of any man, 
however profligate or artful, to impoſe upon them. 
The fabrication of fictitious creditors will become 
nugatory: for a plurality of voices will then have no 
operation. The Certfficate will be grounded on 
ſtubborn facts, which it will not be in the power of 
any Inſolvent to difguife; and which he will 
enabled to encounter only. by a ſaperior enen 0 
Honeſty and of application. 

It ought to be laid down as a General Rule, that 
no Certificate thall be granted, until the whole of the 
debts ſhall be diſcharged. By no other means can 
the real object of the Commifſion be obtained; the 
effence of which is, the payment to the Creditors of 
the debts juſtly due to them from the inſolvent; 
Tpo this General Rule there muſt, however, be ſome 
exceptions. Natural Juftice requires that a diſtinction 
ſhould be made, between thoſe who are driven to 
Inſolvency by unavoidable accidents or misfortunes, 
and thoſe who bring it upon themſelves, by their own 
want of prudence, of frugality, or of honeſty. Againſt 
the latter, the General Rule ſhould conſtantly be in- 
fotced: to the former, indulgence may be, ſhewn, 
modified and proportioned by the particular circum- 
Kances of their caſe, anch * ks cha 1 of 
the Commiſſioner rs. | 
EASE] 0 © 2 Until 
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Until the allowänte of his Certificate, the Infol- 
vent ſhould ſuffer Patticulat dliſabilities, anal ſhould, 
ia many reſpects, he ſuſpended from the enjoymem 
of thole r an to which, at a free citizen of this 
cduntry, he previouthy was .intitied. All fuch pro- 
porty, whether, Teal er perionalyiias ſhall deloope or 
dom to him in aby way whatſoever; all the profits 
uf his labour; all casual advant es; any fortune 
which he may acquire by mar . by legacies, or 
by any bther- means, ſhould obe © obe to the Com- 
miſhon. He ſhould not he abie to make any ſettle- 
mentzupona wife; or to give portions to any nel, 
othurwiſethdn ſubject to the Commiſſion. 
Mu uncertiſicated In ſolvent ſhould be obliged ta 
attend the Commiſſioners or Aſſignees, whenever 
they ſnall think proper to ſummon him; and he 
ſhould alig be obliged, tuice in every year, at ſtated 
times, io utiend ut the office, for the purpoſe of giv- 
ing in a true account of what: he may have received 
as above, during; the preceding. ſix months. This 
account ſhould be delivered in on oath. If any ar- 
ticle therein ſnall be (diſputed, it ſhall be referred to 
the hext Gencral Board; wlren the Accuſer, with his 
-witnefſes, ſhall be heard in ſupport of the charge. 
and alſo the Inſol vent in his om defence If the 
charge ſhall be ſubſtantiated, and if it ſhall appear to 
cho C ommiſſioners to be of a nature ſufficientiy ſerĩ- 
2096 to warrant farther attention, the inſelvent ſould 
be committed to priſon, to be tried at the next gaol- 
delivery as a franculent Ae rem nd to be ns 
' s&ordingly. 
df, upon the and dividend dt ſhall be honey that 
the whole property of the Iniolcent is inſufficient to 
ay Five Shillings in the pound to his Creditors, on 
the Capita of their debts, he ought; immediately to 
© beddeclatedinfarhous, in ſuoh degree as the particular 


circumſtanices:of his caſe MAP urgant. This ſtigma 
* ſhould 
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Mould not be wiped off, until Ten Shillings in the 
paund ſhall be paid. But the Inſolvent ought always 
to be permitted to account for this deficiency, and to 
prova, at. he ſhall be able, that it aroſe, not from 
negligence or diſhoneſty, but from ſome unavoidable 
accideut-or misfortune. In this caſe, however, the 
iſſue muſt always lie on him; and his evidence ſhould 


he very — and datisfactory, to overturn the 


Pots fact of deficiency. || 
Until the allowance of his Suna an Inſolveat 
fhould- be deemed to have no credit. Whoſoever 
ſhall truſt him, either with, money. or with 
muſt do it at his own peril: for he ſhould: not be 
permitted to prove his debt under the Commiſſion, 
or to fuſtain an action at law for it; but it ought to 
be preſumed, that he received a due equivalent, 
when the lent his money or advanced his goods. 
From theſe proviſions, one certain and moſt 580. 
ficial alteration may be expected. It will not be the 
object of an Inſolvent, as it is now / the object 
of a Bankrupt, to obtain his Certificate, and thereby 


to procure à receipt in full of all the (exiſting de- 


mands of his Creditors; it will not be worth his 
; While to fabricate a Commiſſion, for the purpoſe of 
accainpliſhing ſuch. an end; it will no longet:be:an 


the power of an uncertificated Infolveat to embark 


twirade, or to contract new debts, - By the adoption 
Af theſe regulations, the payment of what he awe 
wall be made the only matter of real conſequence to 


the Inſolvent. Until be ſhall do this, he will livelin 


a great degree the outcaſt of ſociety; when he thall 
dave dove it, then, and only then, will he be — 


7 n. 5 
7 Of che method iniphich e CommiſGons are 
ĩ0 be managed in the Country, and of the Perſons to 
whom that management is to be intruſte. 


5 


39 CONSIDERATIONS ON THE 


So very defective ĩs the preſent ſyſtem with regard | 
to Country Commiſſions, and ſo replete is it with 
every ſeed of irregularity and of fraud, that it can- 
not be very hazardous to propoſe” ſome alteration; 
perhaps i it may be far Meme difficult to ſuggeſt one, 
in every way e ere to that of which we com- 

in. s ener ei 03 187 N 

As in ſereral departments of the W de theve'l is 
a regular fubordination of -officers; ho tranſact the 
buſineſs ommitted to their charge in the different 
parts of the kingdom, ſubject to the controul of theit 
faperiors ; ſo, for the management of Country Com- 
miſſions, a fyſtem of the ſame ſort may very properly 
be adopted. Phere may be, in each County, a pe. 
culiar Board, compoſed of more or of fewer Com- 
miſſtoners, in proportion to its ſize; of one or more 
Aſſignees, and of thoſe other officers whom we 
Have already deſcribed; all dependant upon the 
Superior Board, and anſwerable to it for their con- 
duct. It may be deſerving of conſideration, whether 
the Receiver General of the County would not be 
the propereſt perſon for the Caſhier. 

For the due management of theſe Country Com 
miſſions, another. officer will be extremely neceſſary. 
To each Circuit there may be appointed” a General 
Superviſor, nominated by the Superior Board, and 
totally dependant, upon it. It ſhould be his buſineſs 
to ſuperintend the conduct of all the Inferior Boards 
within his juriſdiction; to inſpect, from time to time, 
he different accounts depending before them; to 
ſend up, once in every month, an abſtract of theſe 
accounts, to. be laid before the General Board; to 
examine into the management of the whole buſineſs, 
to develop every ſpecies of misconduct, and to exer- 
ciſe a kind of cenſorial power in all thoſe emergen- 
cies, where the miniſtration of a ſuperior and diſinte- 
reſted perſon may be ſuppoſed to be particularly 
neceſſary. | 

Such 
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hk is the. outline df :ithas tn, which b ex- 
perience of the inſufficiency: of the preſent ſyſtem, 
and a continued reflection on the means of improvin 
it, have ſuggeſted to the writer of theſe pages. ie 
the obſervations, which he has thus ſubmitted to the 
public, ſhall appear to be founded on general and 
conſtitutional principles, if they ſhall be thought to 
contain any thing which may benefit the intereſts or 
the commerce of this nation, the reader will pardon 
the preſumption of bim, who ventures to make 


known his imperfect ſentiments on a ſubject, whick 


has, ſo often and ſo fruitleſsly, engaged the attention 
of n more experienced _ N 1 thas 
nn | 
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be ulickiction ellotted” to "this Palace Court by 
the Letters Patent of the Sixth of Charles the Firſt, 
has fince been confirmed by Letters Patent of Charles 


the Second, bearing date "at Weſtminſter, on the 
Fourth Day of October, in the fixteenth year of his 


reign. Where the Juriſdiction is originally illegal, 
and contrary to the Jaws and cotiſtitution of the 


. no ſubſequent confirmation can mäke ! 10 
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